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INTERIM RELIEF FOR CERTAIN FOREIGN ACADEMIC 
STUDENTS ADVERSELY AFFECTED BY HURRICANE KATRINA 

Frequently Asked Questions (FAQ) 
 
On November 25, 2005. U.S. Citizenship and Immigration Services (USCIS) published a 
Federal Register Notice (Notice), which temporarily suspended the applicability of 
certain requirements related to on-campus and off-campus employment for a specifically 
designated group of F-1 students. This temporary relief enables qualified F-1 students, 
who were adversely affected by Hurricane Katrina, to work additional hours on-campus, 
or work off-campus if employment authorization is granted.  F-1 students who are 
granted employment authorization pursuant to the Notice may likewise reduce their 
course load for the duration of their employment authorization to the minimum course 
load requirement set forth in the Notice.   
 
Since the Notice does not cover Katrina-impacted foreign academic students who have 
failed to maintain their F-1 status, such persons, and their F-2 dependents, may request a 
grant of deferred action and short-term employment authorization based on economic 
necessity. 
 
Q.  Why is USCIS taking this action? 
 
A.  Hurricane Katrina caused severe loss of life and extensive property damage, and 
disrupted normal activities, in the states of Alabama, Louisiana, and Mississippi.  As a 
result of this catastrophic natural disaster, many of the approximately 5,500 F-1 students, 
who were enrolled in DHS-approved academic institutions located in the areas adversely 
affected by Hurricane Katrina, have been suffering severe economic hardship and have 
been experiencing difficulty in satisfying the normal regulatory requirements for 
maintaining valid F-1 status, which include the pursuit of a “full course of study.”  See 8 
CFR 214.2(f)(6).  USCIS is taking action to provide temporary relief to these F-1 
students. 
 
Q.  For whom specifically is USCIS taking this action? 
 
A.  The interim relief covered in this FAQ was developed specifically for F-1 students 
who: (1) on August 29, 2005, were lawfully present in the United States in F-1 status and 
were enrolled in a DHS-approved institution located in an area adversely affected by 
Hurricane Katrina; and (2) are experiencing severe economic hardship as direct result of 
Hurricane Katrina.  Hereinafter, this group will be referred to as “Affected F-1 Students.”  
 
Q.  Which DHS-approved academic institutions have been deemed to be located in 
the areas adversely affected by Hurricane Katrina? 
 
A.  Following is a list of the specific campuses of DHS-approved academic institutions 
that have been deemed to be located in the areas adversely affected by Hurricane Katrina. 
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SCHOOL NAME CAMPUS NAME CITY STATE
ZIP 

CODE
Archdiocese of New Orleans Academy of the Sacred Heart New Orleans LA 70115 
Archdiocese of New Orleans Christian Brothers School New Orleans LA 70124 
Archdiocese of New Orleans Henriette DeLille New Orleans LA 70126 
Archdiocese of New Orleans Holy Cross New Orleans LA 70117 
Archdiocese of New Orleans Holy Ghost New Orleans LA 70115 
Archdiocese of New Orleans Holy Name of Jesus New Orleans LA 70118 
Archdiocese of New Orleans Holy Rosary Academy New Orleans LA 70119 
Archdiocese of New Orleans House of the Holy Family New Orleans LA 70126 
Archdiocese of New Orleans Immaculate Heart of Mary New Orleans LA 70126 

Archdiocese of New Orleans 
Marian Central Catholic Middle 
School New Orleans LA 70122 

Archdiocese of New Orleans Our Lady of Lourdes New Orleans LA 70115 
Archdiocese of New Orleans Resurrection of Our Lord New Orleans LA 70127 
Archdiocese of New Orleans St. Alphonsus New Orleans LA 70130 
Archdiocese of New Orleans St. Anthony of Padua New Orleans LA 70119 
Archdiocese of New Orleans St. Benedict the Moor New Orleans LA 70126 
Archdiocese of New Orleans St. David New Orleans LA 70117 
Archdiocese of New Orleans St. Dominic New Orleans LA 70124 
Archdiocese of New Orleans St. Frances Xavier Cabrini New Orleans LA 70122 
Archdiocese of New Orleans St. Joan of Arc New Orleans LA 70118 

Archdiocese of New Orleans 
St. Joseph Central Catholic 
Elementary New Orleans LA 70122 

Archdiocese of New Orleans St. Leo the Great New Orleans LA 70119 
Archdiocese of New Orleans St. Mary of the Angels New Orleans LA 70117 
Archdiocese of New Orleans St. Paul the Apostle New Orleans LA 70126 
Archdiocese of New Orleans St. Pius X New Orleans LA 70124 
Archdiocese of New Orleans St. Raymond New Orleans LA 70122 
Archdiocese of New Orleans St. Stephen New Orleans LA 70115 
Archdiocese of New Orleans Stuart Hall School for Boys New Orleans LA 70118 
Archdiocese of New Orleans Ursuline Academy New Orleans LA 70118 
Archdiocese of New Orleans All Saints New Orleans LA 70114 
Archdiocese of New Orleans Holy Name of Mary New Orleans LA 70114 
Archdiocese of New Orleans Our Lady of Divine Providence Metairie LA 70003 
Archdiocese of New Orleans Our Lady of Perpetual Help Kenner LA 70062 
Archdiocese of New Orleans St. Angela Merici Metairie LA 70002 
Archdiocese of New Orleans St. Benilde Metairie LA 70001 
Archdiocese of New Orleans St. Catherine of Siena Metairie LA 70005 
Archdiocese of New Orleans St. Christopher Metairie LA 70001 
Archdiocese of New Orleans St. Clement of Rome Metairie LA 70002 
Archdiocese of New Orleans St. Edward the Confessor Metairie LA 70001 
Archdiocese of New Orleans St. Elizabeth Ann Seton Kenner LA 70065 
Archdiocese of New Orleans St. Francis Xavier Metairie LA 70005 
Archdiocese of New Orleans St. Louis King of France Metairie LA 70005 
Archdiocese of New Orleans St. Mary Magdalen Metairie LA 70003 
Archdiocese of New Orleans St. Matthew the Apostle River Ridge LA 70123 
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Archdiocese of New Orleans St. Philip Neri Metairie LA 70003 
Archdiocese of New Orleans St. Rita Harahan LA 70123 
Archdiocese of New Orleans Immaculate Conception Marrero LA 70072 
Archdiocese of New Orleans Our Lady of Prompt Succor Westwego LA 70094 
Archdiocese of New Orleans St. Anthony Gretna LA 70053 
Archdiocese of New Orleans St. Cletus Gretna LA 70053 
Archdiocese of New Orleans St. Joseph the Worker Marrero LA 70072 
Archdiocese of New Orleans St. Rosalie Harvey LA 70058 
Archdiocese of New Orleans Visitation of Our Lady Marrero LA 70072 
Archdiocese of New Orleans Our Lady of Perpetual Help Belle Chasse LA 70037 
Archdiocese of New Orleans Our Lady of Prompt Succor Chalmette LA 70043 
Archdiocese of New Orleans St. Louise DeMarillac Arabi LA 70032 
Archdiocese of New Orleans St. Mark Chalmette LA 70043 
Archdiocese of New Orleans St. Robert Bellarmine Arabi LA 70032 
Archdiocese of New Orleans Sacred Heart of Jesus Norco LA 70079 
Archdiocese of New Orleans St. Charles Borromeo Destrehan LA 70047 
Archdiocese of New Orleans Ascension of Our Lord LaPlace LA 70068 
Archdiocese of New Orleans Our Lady of Grace Reserve LA 70084 
Archdiocese of New Orleans St. Joan of Arc LaPlace LA 70068 
Archdiocese of New Orleans St. Peter Reserve LA 70084 
Archdiocese of New Orleans Mary, Queen of Peace Mandeville LA 70471 
Archdiocese of New Orleans Our Lady of Lourdes Slidell LA 70458 
Archdiocese of New Orleans St. Margaret Mary Slidell LA 70458 
Archdiocese of New Orleans St. Peter Covington LA 70433 
Archdiocese of New Orleans Annunciation Bogalusa LA 70427 
Archdiocese of New Orleans Brother Martin New Orleans LA 70122 
Archdiocese of New Orleans Cabrini New Orleans LA 70119 
Archdiocese of New Orleans DeLaSalle New Orleans LA 70115 
Archdiocese of New Orleans Jesuit New Orleans LA 70119 
Archdiocese of New Orleans Mount Carmel Academy New Orleans LA 70124 
Archdiocese of New Orleans Redeemer-Seton New Orleans LA 70122 
Archdiocese of New Orleans St. Augustine New Orleans LA 70119 

Archdiocese of New Orleans 
St. Gerard Majella Alternative 
School New Orleans LA 70122 

Archdiocese of New Orleans St. Mary's Academy New Orleans LA 70126 
Archdiocese of New Orleans Xavier University Prep New Orleans LA 70115 
Archdiocese of New Orleans Archbishop Chapelle Metairie LA 70003 
Archdiocese of New Orleans Archbishop Rummel Metairie LA 70001 
Archdiocese of New Orleans Archbishop Blenk Gretna LA 70053 
Archdiocese of New Orleans Archbishop Shaw Marrero LA 70072 
Archdiocese of New Orleans Immaculata Marrero LA 70072 
Archdiocese of New Orleans Archbishop Hannan Meraux LA 70075 
Archdiocese of New Orleans St. Charles Catholic LaPlace LA 70068 
Archdiocese of New Orleans Pope John Paul II Slidell LA 70461 
Archdiocese of New Orleans The Saint Paul's School Covington LA 70433 
Archdiocese of New Orleans St. Scholastica Academy Covington LA 70433 
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Bass Memorial Academy Bass Memorial Academy Lumberton MS 39455 
Delgado Community College Delgado Community College New Orleans LA 70119 
Dillard University Dillard University New Orleans LA 70122 
East Central Community College East Central Community College Decatur MS 39327 
East Mississippi Community College Scooba Campus Scooba MS 39358 
Ecole Classique Ecole Classique New Orleans LA 70112 
English Language Center University of South Alabama Mobile AL 36688 
Faulkner State Community College Faulkner State Community College Bay Minette AL 36507 
Faulkner University Faulkner University at Mobile Mobile AL 36609 
John Curtis Christian School John Curtis Christian School River Ridge LA 70123 
Kaplan Test Prep, a division of Kaplan, Inc. Kaplan Test Prep - New Orleans, LA New Orleans LA 70118 
Louisiana State University Health Sciences 
Center 

Louisiana State University Health 
Sciences Center New Orleans LA 70006 

Loyola University New Orleans Loyola University New Orleans New Orleans LA 70118 
Lutheran High School Lutheran High School Metairie LA 70002 
Meridian Community College Meridian Community College Meridian MS 39307 
Metairie Park Country Day School Metairie Park Country Day School Metairie LA 70005 
Mississippi Gulf Coast Community College Perkinston Campus Perkinston MS 39573 
Mississippi Gulf Coast Community College Jefferson Davis Campus Gulfport MS 39507 
Mississippi Gulf Coast Community College Jackson County Campus Gautier MS 39553 
Mobile County Public Schools Division Of Student Support Services Mobile AL 36602 
Mobile County Public Schools Baker High Mobile AL 36608 
Mobile County Public Schools Blount High Prichard AL 36610 
Mobile County Public Schools Bryant High Irvington AL 36544 
Mobile County Public Schools Citronelle High Citronelle AL 36522 
Mobile County Public Schools Davidson High Mobile AL 36609 
Mobile County Public Schools Montgomery High Semmes AL 36575 
Mobile County Public Schools Murphy High Mobile AL 36606 
Mobile County Public Schools Rain High Mobile AL 36605 
Mobile County Public Schools Satsuma High Satsuma AL 36572 
Mobile County Public Schools Shaw High Mobile AL 36608 
Mobile County Public Schools Theodore High Theodore AL 36582 
Mobile County Public Schools Vigor High Prichard AL 36610 
Mobile County Public Schools Williamson High Mobile AL 36605 
Modern Languages Institute Modern Languages Institute New Orleans LA 70130 

New Orleans Baptist Theological Seminary 
New Orleans Baptist Theological 
Seminary New Orleans LA 70126 

Nicholls State University Nicholls State University Thibodaux LA 70301 
Notre Dame Seminary Notre Dame Seminary New Orleans LA 70118 
Nunez Community College Nunez Community College Chalmette LA 70043 
Our Lady Holy Cross College Our Lady Holy Cross College New Orleans LA 70131 
Picayune School District Picayune Memorial High School Picayune MS 39466 
Remington College Remington College Metairie LA 70005 
Reserve Christian School Reserve Christian School Reserve LA 70084 
Ridgewood Preparatory School Ridgewood Preparatory School Metairie LA 70001 
Riverside Academy Corporation Riverside Academy Reserve LA 70084 
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Saint Joseph Seminary College St. Benedict St. Benedict LA 70457 

School of Urban Missions 
New Orleans School of Urban 
Missions Gretna LA 70053 

Southeastern Baptist College Southeastern Baptist College Laurel MS 39440 
Southeastern Louisiana University Southeastern Louisiana University Hammond LA 70402 
Southern University at New Orleans Southern University at New Orleans New Orleans LA 70126 
Spring Hill College Spring Hill College Mobile AL 36608 
St. Paul's Episcopal School St. Paul's Episcopal School Mobile AL 36608 
St. Stanislaus College Prep St. Stanislaus College Prep Bay St. Louis MS 39520 
St. Stanislaus College Prep Mercy Cross High School Biloxi MS 39530 
St. Stanislaus College Prep St. John High School Gulfport MS 39501 
St. Stanislaus College Prep Resurrection Catholic School Pascagoula MS 39567 
St. Stanislaus College Prep Nativity, B. V. M. Biloxi MS 39530 
St. Stanislaus College Prep Sacred Heart Hattiesburg MS 39401 
The University of Southern Mississippi Hattiesburg Campus Hattiesburg MS 39406 
The University of Southern Mississippi English Language Institute Hattiesburg MS 39406 
Top Garden School Top Garden School Irvington AL 36544 
Tulane University Tulane University New Orleans LA 70118 
United States Sports Academy United States Sports Academy Daphne AL 36526 
University of Mobile University of Mobile Mobile AL 36613 
University of New Orleans University of New Orleans New Orleans LA 70148 

University of New Orleans 
UNO Intensive English Language 
Program New Orleans LA 70148 

University of South Alabama University of South Alabama Mobile AL 36688 
William Carey College William Carey College Hattiesburg MS 39401 
Xavier University of Louisiana Xavier University of Louisiana New Orleans LA 70125 
 
Q.  Will Affected F-1 Students who have since transferred to other DHS-approved 
institutions still qualify for the interim relief discussed in this FAQ? 
 
A.  Affected F-1 Students, who have since transferred to another DHS-approved 
institution, but who otherwise satisfy the eligibility criteria listed above in this FAQ 
under the section “For whom specifically is DHS taking this action,” remain eligible for 
the interim relief discussed in this FAQ. 
 
Q.  Which Affected F-1 Students are covered by the Notice and what relief is 
available to these students? 
 
A.   To be covered by the Notice, an Affected F-1 Student must be maintaining valid F-1 
status, which includes pursuing a full course of study.  Affected F-1 Students covered by 
the Notice may obtain short-term employment authorization for off-campus employment 
or additional hours of on-campus employment.  Furthermore, Affected F-1 Students who 
are granted employment authorization pursuant to the Notice may consequently reduce 
their course load to no less than the minimum course load requirement set forth in the 
Notice for the duration of their employment authorization. 
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F-2 dependents (spouse or minor children) of Affected F-1 Students who are covered by 
the Notice would be considered, if otherwise eligible, to be maintaining valid F-2 status, 
provided the Affected F-1 Student continues to maintain valid F-1 status.  F-2 dependents 
of Affected F-1 Students covered by the Notice, however, are not authorized to engage in 
employment in the United States, irrespective of whether the Affected F-1 Student has 
been granted employment authorization.  
 
Q.  How do Affected F-1 Students covered by the Notice apply for on-campus 
employment authorization pursuant to the Notice? 
 
A.  Affected F-1 Students covered by the Notice, who wish to pursue more than 20 hours 
per week of on-campus employment pursuant to the Notice, must obtain permission from 
their current Designated School Official (DSO).  Complete instructions can be found in 
the Notice under the section entitled, “How may F-1 students covered by this Notice 
obtain employment authorization pursuant to this Notice?”  
 
Q.  How do Affected F-1 Students covered by the Notice apply for off-campus 
employment authorization pursuant to the Notice? 
 
A.  Affected F-1 Students covered by the Notice, who wish to obtain off-campus 
employment authorization pursuant to the Notice, must file a complete Form I-765, 
Application for Employment Authorization, with required supporting documentation and 
prescribed fee, with the USCIS Texas Service Center at: 
 

U.S. Citizenship and Immigration Services 
Texas Service Center 
P.O. Box 853062 
Mesquite, TX  75815-3062 
 

The front of the envelope, on the bottom right-hand side, should include the following 
notation: "HURRICANE KATRINA SPECIAL STUDENT RELIEF."  Complete 
instructions can be found in the Notice under the section entitled, “How may F-1 students 
covered by this Notice obtain employment authorization pursuant to this Notice?” 
 
Q.  What is the minimum course load requirement set forth in the Notice for 
Affected F-1 Students who are granted employment authorization pursuant to the 
Notice? 
 
A.  Affected F-1 Students engaged in undergraduate studies and who are granted 
employment authorization pursuant to the Notice must remain registered for a minimum 
of six (6) semester/quarter hours of instruction per academic term.  Affected F-1 Students 
engaged in graduate studies and who are granted employment authorization pursuant to 
the Notice must remain registered for a minimum of three (3) semester/quarter hours of 
instruction per academic term. 
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Q.  How is off-campus employment authorization granted pursuant to the Notice 
different from off-campus employment authorization granted pursuant to the 
existing provision [See 8 CFR 214.2(f)(9)(ii)]?    
 
A.  One key difference between off-campus employment authorization provided by the 
Notice and off-campus employment authorization under the existing provision is that 
Affected F-1 Students who are granted employment authorization pursuant to the Notice 
may reduce their course load for the duration of their employment authorization. 
 
Q.  What relief is available to Affected F-1 Students not covered by the Notice?  
 
A.  Affected F-1 Students not covered by the Notice may request deferred action and 
employment authorization based on economic necessity.  A grant of deferred action in 
this context means that, during the period that the grant of deferred action remains in 
effect, DHS will not seek the removal of the Affected F-1 Student (or his or her F-2 
dependents) based on the fact that the Affected F-1 Student’s failure to maintain status is 
directly due to Hurricane Katrina.  A grant of deferred action, however, does not provide 
an alien any legal immigration status in the United States.  Affected F-1 Students who are 
granted deferred action are eligible to apply for short-term employment authorization, 
provided they demonstrate economic necessity. 
 
F-2 dependents of Affected F-1 Students who are granted deferred action would also be 
eligible for deferred action for the period granted to the Affected F-1 Student.  Although 
F-2 dependents are not authorized to engage in employment in the United States, F-2 
dependents who are granted deferred action are eligible to apply for short-term 
employment authorization, provided they likewise demonstrate economic necessity.  
   
Q.  Will Affected F-1 Students not covered by the Notice who are granted deferred 
action be required to file for reinstatement?   
 
A.  Yes.  Since deferred action does not confer any lawful status on an alien, Affected F-1 
Students who were granted deferred action must apply and be approved for reinstatement 
in order to resume their F-1 status.  See 8 CFR 214.2(f)(16).  F-2 dependents, who were 
granted deferred action, are not required to apply for reinstatement, but would be 
considered, if otherwise eligible, to be maintaining valid F-2 status, provided the Affected 
F-1 Student is approved for reinstatement to valid F-1 status. 
 
Q.  How may Affected F-1 Students not covered by the Notice and their F-2 
dependents (spouse and minor children) request deferred action and employment 
authorization based on economic necessity? 
 
A.  Affected F-1 Students not covered by the Notice and their F-2 dependents (spouse and 
minor children) may individually request deferred action by submitting a letter requesting 
consideration.  The letter must contain the name and the SEVIS ID number of the 
applicant, and a written affidavit or unsworn declaration confirming that the applicant 
meets the eligibility criteria listed above in this FAQ under the section “For whom 
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specifically is DHS taking this action.”  Since individuals who are granted deferred 
action are eligible to apply for employment authorization, Affected F-1 Students and their 
F-2 dependents who are applying for deferred action, may apply concurrently for 
employment authorization by filing a Form I-765, Application for Employment 
Authorization, with required supporting documentation and prescribed fee.  Both letter 
requesting deferred action and the completed Form I-765 should be mailed to the USCIS 
Texas Service Center at:   
 

U.S. Citizenship and Immigration Services 
Texas Service Center 
P.O. Box 853062 
Mesquite, TX  75815-3062 
 

The front of the envelope, on the bottom right-hand side, should include the following 
notation: "HURRICANE KATRINA SPECIAL STUDENT RELIEF."     
  
Q.  How may Affected F-1 Students request a waiver of the Form I-765 filing fee? 
 
A.  An Affected F-1 Student who is unable to pay the prescribed Form I-765 filing fee 
should include with the application package a written affidavit or unsworn declaration, 
requesting a fee waiver and explaining the reasons why s/he is unable to pay the 
prescribed fee. 
 
Q.  How long will the interim relief discussed in this FAQ remain in effect? 
 
A.  The interim relief discussed in this FAQ will remain in effect until February 1, 2006.  
Following February 1, 2006, Affected F-1 Students will again be subject to the normal 
regulatory requirements, including those related to employment authorization and 
maintenance of a full course of study.  DHS will continue to monitor the adverse impact 
of Hurricane Katrina in the affected areas to determine if modification of the interim 
relief is warranted and will announce any such modifications in the Federal Register. 
 
Q.  Is there a cut-off date for filing for the interim relief discussed in this FAQ?  
 
A.  No.  USCIS has not established a cut-off date for filing for the interim relief discussed 
in this FAQ.  However, any benefits granted pursuant to the interim relief discussed 
herein will expire no later than February 1, 2006.  While USCIS will exercise its best 
efforts to process such applications in as prompt a manner as possible, Affected F-1 
Students (and their F-2 dependents) applying for such benefits should bear in mind this 
expiration date when submitting their application packages.  
 
Q.  Are Affected F-1 Students (both those covered by the Notice and those who are 
not) required to report their current address to DHS? 
 
A.  Yes. All aliens who are required to be registered with DHS also are required to 
inform DHS of their current address.  F-1 students (and their F-2 dependents) are among 
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the aliens who are required to be registered.  Section 265 of the INA requires aliens to 
report a change of address within 10 days of such change.  If the alien fails to comply 
with the change of address requirements, s/he may be removable under Section 
237(a)(3)(A) of the INA and subject to criminal or monetary penalties under Section 
266(b) of the INA.  Under 8 CFR 214.2(f)(17), F-1 students can satisfy this requirement 
by providing notice of a change of address within 10 days to their DSO, provided the 
DSO enters this information in SEVIS within 21 days of notification by the student.  F-1 
students who are subject to NSEERS must provide required updated information, 
including any change of address, pursuant to the terms of that program.  See 8 CFR 
264.1(f).  
 
Q.  Where are the cited Forms and additional information available? 
 
A.  Individuals may obtain the cited Forms from the USCIS website at http://uscis.gov/ or 
by contacting the USCIS Forms Line at 1-800-870-3676.  Additional information is 
through the USCIS National Customer Service Center at 1-800-375-5283.  
 
See the November 25, 2005 Press Release
 
Rev: November 25, 2005 
 
Back to USCIS.gov
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 U.S. Department of Justice 
 Immigration and Naturalization Service 
 
 
       HQOPP 50/4 

 
Office of the Commissioner 425 I Street NW 

 Washington, DC 20536 
 
 
 NOV 17 2000 

 
 
          
MEMORANDUM TO REGIONAL DIRECTORS 

  DISTRICT DIRECTORS 
  CHIEF PATROL AGENTS 

     REGIONAL AND DISTRICT COUNSEL 

 
SUBJECT: Exercising Prosecutorial Discretion 
 
 Since the 1996 amendments to the Immigration and Nationality Act (INA) which limited 
the authority of immigration judges to provide relief from removal in many cases, there has been 
increased attention to the scope and exercise of the Immigration and Naturalization Service’s 
(INS or the Service) prosecutorial discretion.  This memorandum describes the principles with 
which INS exercises prosecutorial discretion and the process to be followed in making and 
monitoring discretionary decisions.  Service officers are not only authorized by law but expected 
to exercise discretion in a judicious manner at all stages of the enforcement process–from 
planning investigations to enforcing final orders–subject to their chains of command and to the 
particular responsibilities and authority applicable to their specific position.  In exercising this 
discretion, officers must take into account the principles described below in order to promote the 
efficient and effective enforcement of the immigration laws and the interests of justice.   
 
  More specific guidance geared to exercising discretion in particular program areas 
already exists in some instances,1 and other program-specific guidance will follow separately.   
 
                                                           
1 For example, standards and procedures for placing an alien in deferred action status are provided in the Standard 
Operating Procedures for Enforcement Officers:  Arrest, Detention, Processing, and Removal (Standard Operating 
Procedures), Part X.  This memorandum is intended to provide general principles, and does not replace any previous 
specific guidance provided about particular INS actions, such as “Supplemental Guidelines on the Use of 
Cooperating Individuals and Confidential Informants Following the Enactment of IIRIRA,” dated December 29, 
1997.  This memorandum is not intended to address every situation in which the exercise of prosecutorial discretion 
may be appropriate.  If INS personnel in the exercise of their duties recognize apparent conflict between any of their 
specific policy requirements and these general guidelines, they are encouraged to bring the matter to their 
supervisor’s attention, and any conflict between policies should be raised through the appropriate chain of command 
for resolution. 
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However, INS officers should continue to exercise their prosecutorial discretion in appropriate 
cases during the period before more specific program guidance is issued. 
 
 A statement of principles concerning discretion serves a number of important purposes.  
As described in the “Principles of Federal Prosecution,” 2 part of the U.S. Attorneys’ manual, 
such principles provide convenient reference points for the process of making prosecutorial 
decisions; facilitate the task of training new officers in the discharge of their duties; contribute to 
more effective management of the Government’s limited prosecutorial resources by promoting 
greater consistency among the prosecutorial activities of different offices and between their 
activities and the INS’ law enforcement priorities; make possible better coordination of 
investigative and prosecutorial activity by enhancing the understanding between the investigative 
and prosecutorial components; and inform the public of the careful process by which 
prosecutorial decisions are made.  
  
Legal and Policy Background 
 
 “Prosecutorial discretion” is the authority of an agency charged with enforcing a law to 
decide whether to enforce, or not to enforce, the law against someone. The INS, like other law 
enforcement agencies, has prosecutorial discretion and exercises it every day.  In the 
immigration context, the term applies not only to the decision to issue, serve, or file a Notice to 
Appear (NTA), but also to a broad range of other discretionary enforcement decisions, including 
among others:  Focusing investigative resources on particular offenses or conduct; deciding 
whom to stop, question, and arrest; maintaining an alien in custody; seeking expedited removal 
or other forms of removal by means other than a removal proceeding; settling or dismissing a 
proceeding; granting deferred action or staying a final order; agreeing to voluntary departure, 
withdrawal of an application for admission, or other action in lieu of removing the alien; 
pursuing an appeal; and executing a removal order. 
 
 The “favorable exercise of prosecutorial discretion” means a discretionary decision not to 
assert the full scope of the INS’ enforcement authority as permitted under the law.  Such 
decisions will take different forms, depending on the status of a particular matter, but include 
decisions such as not issuing an NTA (discussed in more detail below under “Initiating 
Proceedings”), not detaining an alien placed in proceedings (where discretion remains despite 
mandatory detention requirements), and approving deferred action. 
 
 
 
 
                                                           
2 For this discussion, and much else in this memorandum, we have relied heavily upon the Principles of Federal 
Prosecution, chapter 9-27.000 in the U.S. Department of Justice’s United States Attorneys’ Manual (Oct. 1997).  
There are significant differences, of course, between the role of the U.S. Attorneys’ offices in the criminal justice 
system, and INS responsibilities to enforce the immigration laws, but the general approach to prosecutorial 
discretion stated in this memorandum reflects that taken by the Principles of Federal Prosecution. 
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Courts recognize that prosecutorial discretion applies in the civil, administrative arena 
just as it does in criminal law.  Moreover, the Supreme Court “has recognized on several 
occasions over many years that an agency’s decision not to prosecute or enforce, whether 
through civil or criminal process, is a decision generally committed to an agency’s absolute 
discretion.”  Heckler v. Chaney, 470 U.S. 821, 831 (1985).  Both Congress and the  
Supreme Court have recently reaffirmed that the concept of prosecutorial discretion applies to 
INS enforcement activities, such as whether to place an individual in deportation proceedings.  
INA section 242(g); Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471 
(1999).  The “discretion” in prosecutorial discretion means that prosecutorial decisions are not 
subject to judicial review or reversal, except in extremely narrow circumstances.  Consequently, 
it is a powerful tool that must be used responsibly. 
 
 As a law enforcement agency, the INS generally has prosecutorial discretion within its 
area of law enforcement responsibility unless that discretion has been clearly limited by statute in 
a way that goes beyond standard terminology.  For example, a statute directing that the INS 
“shall” remove removable aliens would not be construed by itself to limit prosecutorial 
discretion, but the specific limitation on releasing certain criminal aliens in section 236(c)(2) of 
the INA evidences a specific congressional intention to limit discretion not to detain certain 
criminal aliens in removal proceedings that would otherwise exist.  Personnel who are unsure 
whether the INS has discretion to take a particular action should consult their supervisor and 
legal counsel to the extent necessary. 
 
 It is important to recognize not only what prosecutorial discretion is, but also what it is 
not.  The doctrine of prosecutorial discretion applies to law enforcement decisions whether, and 
to what extent, to exercise the coercive power of the Government over liberty or property, as 
authorized by law in cases when individuals have violated the law.  Prosecutorial discretion does 
not apply to affirmative acts of approval, or grants of benefits, under a statute or other applicable 
law that provides requirements for determining when the approval should be given.  For 
example, the INS has prosecutorial discretion not to place a removable alien in proceedings, but 
it does not have prosecutorial discretion to approve a naturalization application by an alien who 
is ineligible for that benefit under the INA.   
 

This distinction is not always an easy, bright-line rule to apply.  In many cases, INS 
decisionmaking involves both a prosecutorial decision to take or not to take enforcement action, 
such as placing an alien in removal proceedings, and a decision whether or not the alien is 
substantively eligible for a benefit under the INA.  In many cases, benefit decisions involve the 
exercise of significant discretion which in some cases is not judicially reviewable, but which is 
not prosecutorial discretion.  
 
 Prosecutorial discretion can extend only up to the substantive and jurisdictional limits of 
the law.  It can never justify an action that is illegal under the substantive law pertaining to the  
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conduct, or one that while legal in other contexts, is not within the authority of the agency or 
officer taking it.  Prosecutorial discretion to take an enforcement action does not modify or waive 
any legal requirements that apply to the action itself.  For example, an enforcement decision to 
focus on certain types of immigration violators for arrest and removal does not mean that the INS 
may arrest any person without probable cause to do so for an offense within its jurisdiction.  
Service officers who are in doubt whether a particular action complies with applicable 
constitutional, statutory, or case law requirements should consult with their supervisor and obtain 
advice from the district or sector counsel or representative of the Office of General Counsel to 
the extent necessary. 
 
 Finally, exercising prosecutorial discretion does not lessen the INS’ commitment to 
enforce the immigration laws to the best of our ability.  It is not an invitation to violate or ignore 
the law.  Rather, it is a means to use the resources we have in a way that best accomplishes our 
mission of administering and enforcing the immigration laws of the United States. 
 
Principles of Prosecutorial Discretion   
 

Like all law enforcement agencies, the INS has finite resources, and it is not possible to 
investigate and prosecute all immigration violations.  The INS historically has responded to this 
limitation by setting priorities in order to achieve a variety of goals.  These goals include 
protecting public safety, promoting the integrity of the legal immigration system, and deterring 
violations of the immigration law.   
 

It is an appropriate exercise of prosecutorial discretion to give priority to investigating, 
charging, and prosecuting those immigration violations that will have the greatest impact on 
achieving these goals.  The INS has used this principle in the design and execution of its border 
enforcement strategy, its refocus on criminal smuggling networks, and its concentration on fixing 
benefit-granting processes to prevent fraud.  An agency’s focus on maximizing its impact under 
appropriate principles, rather than devoting resources to cases that will do less to advance these 
overall interests, is a crucial element in effective law enforcement management. 
 
 The Principles of Federal Prosecution governing the conduct of U.S. Attorneys use the 
concept of a “substantial Federal interest.”  A U.S. Attorney may properly decline a prosecution 
if “no substantial Federal interest would be served by prosecution.”  This principle provides a 
useful frame of reference for the INS, although applying it presents challenges that differ from 
those facing a U.S. Attorney.  In particular, as immigration is an exclusively Federal 
responsibility, the option of an adequate alternative remedy under state law is not available.  In 
an immigration case, the interest at stake will always be Federal.  Therefore, we must place 
particular emphasis on the element of substantiality.  How important is the Federal interest in the 
case, as compared to other cases and priorities?  That is the overriding question, and answering it 
requires examining a number of factors that may differ according to the stage of the case. 
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As a general matter, INS officers may decline to prosecute a legally sufficient 

immigration case if the Federal immigration enforcement interest that would be served by 
prosecution is not substantial.3  Except as may be provided specifically in other policy statements 
or directives, the responsibility for exercising prosecutorial discretion in this manner rests with 
the District Director (DD) or Chief Patrol Agent (CPA) based on his or her common sense and 
sound judgment.4 The DD or CPA should obtain legal advice from the District or Sector Counsel 
to the extent that such advice may be necessary and appropriate to ensure the sound and lawful 
exercise of discretion, particularly with respect to cases pending before the Executive Office for 
Immigration Review (EOIR).5  The DD’s or CPA’s authority may be delegated to the extent 
necessary and proper, except that decisions not to place a removable alien in removal 
proceedings, or decisions to move to terminate a proceeding which in the opinion of the District 
or Sector Counsel is legally sufficient, may not be delegated to an officer who is not authorized 
under 8 C.F.R. § 239.1 to issue an NTA.  A DD’s or CPA’s exercise of prosecutorial discretion 
will not normally be reviewed by Regional or Headquarters authority.  However, DDs and CPAs 
remain subject to their chains of command and may be supervised as necessary in their exercise 
of prosecutorial discretion. 

 
 Investigations 
 
 Priorities for deploying investigative resources are discussed in other documents, such as 
the interior enforcement strategy, and will not be discussed in detail in this memorandum. These 
previously identified priorities include identifying and removing criminal and terrorist aliens, 
deterring and dismantling alien smuggling, minimizing benefit fraud and document abuse, 
responding to community complaints about illegal immigration and building partnerships to 
solve local problems, and blocking and removing employers’ access to undocumented workers.  
Even within these broad priority areas, however, the Service must make decisions about how 
best to expend its resources.     
 

Managers should plan and design operations to maximize the likelihood that serious 
offenders will be identified.  Supervisors should ensure that front-line investigators understand 
that it is not mandatory to issue an NTA in every case where they have reason to believe that an 
alien is removable, and agents should be encouraged to bring questionable cases to a supervisor’s 
attention.  Operational planning for investigations should include consideration of appropriate 
procedures for supervisory and legal review of individual NTA issuing decisions.   

                                                           
3 In some cases even a substantial immigration enforcement interest in prosecuting a case could be outweighed by 
other interests, such as the foreign policy of the United States.  Decisions that require weighing such other interests 
should be made at the level of responsibility within the INS or the Department of Justice that is appropriate in light 
of the circumstances and interests involved. 
4 This general reference to DDs and CPAs is not intended to exclude from coverage by this memorandum other INS 
personnel, such as Service Center directors, who may be called upon to exercise prosecutorial discretion and do not 
report to DDs or CPAs, or to change any INS chains of command. 
5 Exercising prosecutorial discretion with respect to cases pending before EOIR involves procedures set forth at 8 
CFR 239.2 and 8 CFR Part 3, such as obtaining the court’s approval of a motion to terminate proceedings. 
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Careful design of enforcement operations is a key element in the INS’ exercise of prosecutorial 
discretion.  Managers should consider not simply whether a particular effort is legally 
supportable, but whether it best advances the INS’ goals, compared with other possible 
uses of those resources.  As a general matter, investigations that are specifically focused to 
identify aliens who represent a high priority for removal should be favored over investigations 
which, by their nature, will identify a broader variety of removable aliens.  Even an operation 
that is designed based on high-priority criteria, however, may still identify individual aliens who 
warrant a favorable exercise of prosecutorial discretion.6 
 

Initiating and Pursuing Proceedings  
 

Aliens who are subject to removal may come to the Service’s attention in a variety of 
ways.  For example, some aliens are identified as a result of INS investigations, while others are 
identified when they apply for immigration benefits or seek admission at a port-of-entry.  While 
the context in which the INS encounters an alien may, as a practical matter, affect the Service’s 
options, it does not change the underlying principle that the INS has discretion and should 
exercise that discretion appropriately given the circumstances of the case. 
 

Even when an immigration officer has reason to believe that an alien is removable and 
that there is sufficient evidence to obtain a final order of removal, it may be appropriate to 
decline to proceed with that case.  This is true even when an alien is removable based on his or 
her criminal history and when the alien–if served with an NTA–would be subject to mandatory 
detention. The INS may exercise its discretion throughout the enforcement process.  Thus, the 
INS can choose whether to issue an NTA, whether to cancel an NTA prior to filing with the 
immigration court or move for dismissal in immigration court (under 8 CFR 239.2), whether to 
detain (for those aliens not subject to mandatory detention), whether to offer an alternative to 
removal such as voluntary departure or withdrawal of an application for admission, and whether 
to stay an order of deportation.   
 

The decision to exercise any of these options or other alternatives in a particular case 
requires an individualized determination, based on the facts and the law.  As a general matter, it 
is better to exercise favorable discretion as early in the process as possible, once the relevant 
facts have been determined, in order to conserve the Service’s resources and in recognition of the 
alien’s interest in avoiding unnecessary legal proceedings.  However, there is often a conflict  
 
 
 
 
 

                                                           
6 For example, operations in county jails are designed to identify and remove criminal aliens, a high priority for the 
Service.  Nonetheless, an investigator working at a county jail and his or her supervisor should still consider whether 
the exercise of prosecutorial discretion would be appropriate in individual cases.   
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between making decisions as soon as possible, and making them based on evaluating as many 
relevant, credible facts as possible.  Developing an extensive factual record prior to making a  
charging decision may itself consume INS resources in a way that negates any saving from 
forgoing a removal proceeding.   

 
Generally, adjudicators may have a better opportunity to develop a credible factual record 

at an earlier stage than investigative or other enforcement personnel.  It is simply not practicable 
to require officers at the arrest stage to develop a full investigative record on the equities of each 
case (particularly since the alien file may not yet be available to the charging office), and this 
memorandum does not require such an analysis.  Rather, what is needed is knowledge that the 
INS is not legally required to institute proceedings in every case, openness to that possibility in 
appropriate cases, development of facts relevant to the factors discussed below to the extent that 
it is reasonably possible to do so under the circumstances and in the timeframe that decisions 
must be made, and implementation of any decision to exercise prosecutorial discretion. 

 
There is no precise formula for identifying which cases warrant a favorable exercise of 

discretion.  Factors that should be taken into account in deciding whether to exercise 
prosecutorial discretion include, but are not limited to, the following:  
 
• Immigration status: Lawful permanent residents generally warrant greater consideration.  

However, other removable aliens may also warrant the favorable exercise of discretion, 
depending on all the relevant circumstances. 

• Length of residence in the United States:  The longer an alien has lived in the United States, 
particularly in legal status, the more this factor may be considered a positive equity.  

• Criminal history: Officers should take into account the nature and severity of any criminal 
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation.  
It is appropriate to take into account the actual sentence or fine that was imposed, as an 
indicator of the seriousness attributed to the conduct by the court.  Other factors relevant to 
assessing criminal history include the alien’s age at the time the crime was committed and 
whether or not he or she is a repeat offender. 

• Humanitarian concerns:  Relevant humanitarian concerns include, but are not limited to, 
family ties in the United States; medical conditions affecting the alien or the alien’s family; 
the fact that an alien entered the United States at a very young age; ties to one’s home 
country (e.g., whether the alien speaks the language or has relatives in the home country); 
extreme youth or advanced age; and home country conditions. 

• Immigration history:  Aliens without a past history of violating the immigration laws 
(particularly violations such as reentering after removal, failing to appear at hearing, or 
resisting arrest that show heightened disregard for the legal process) warrant favorable 
consideration to a greater extent than those with such a history.  The seriousness of any such 
violations should also be taken into account. 
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• Likelihood of ultimately removing the alien:  Whether a removal proceeding would have a 

reasonable likelihood of ultimately achieving its intended effect, in light of the case 
circumstances such as the alien’s nationality, is a factor that should be considered. 

• Likelihood of achieving enforcement goal by other means:  In many cases, the alien’s 
departure from the United States may be achieved more expeditiously and economically by 
means other than removal, such as voluntary return, withdrawal of an application for 
admission, or voluntary departure. 

• Whether the alien is eligible or is likely to become eligible for other relief:  Although not 
determinative on its own, it is relevant to consider whether there is a legal avenue for the 
alien to regularize his or her status if not removed from the United States.  The fact that the 
Service cannot confer complete or permanent relief, however, does not mean that discretion 
should not be exercised favorably if warranted by other factors. 

• Effect of action on future admissibility:  The effect an action such as removal may have on 
an alien can vary–for example, a time-limited as opposed to an indefinite bar to future 
admissibility–and these effects may be considered. 

• Current or past cooperation with law enforcement authorities:  Current or past cooperation 
with the INS or other law enforcement authorities, such as the U.S. Attorneys, the 
Department of Labor, or National Labor Relations Board, among others, weighs in favor of 
discretion.  

• Honorable U.S. military service:  Military service with an honorable discharge should be 
considered as a favorable factor.  See Standard Operating Procedures Part V.D.8 (issuing an 
NTA against current or former member of armed forces requires advance approval of 
Regional Director). 

• Community attention:  Expressions of opinion, in favor of or in opposition to removal, may 
be considered, particularly for relevant facts or perspectives on the case that may not have 
been known to or considered by the INS.  Public opinion or publicity (including media or 
congressional attention) should not, however, be used to justify a decision that cannot be 
supported on other grounds.  Public and professional responsibility will sometimes require 
the choice of an unpopular course. 

• Resources available to the INS:  As in planning operations, the resources available to the INS 
to take enforcement action in the case, compared with other uses of the resources to fulfill 
national or regional priorities, are an appropriate factor to consider, but it should not be 
determinative.  For example, when prosecutorial discretion should be favorably exercised 
under these factors in a particular case, that decision should prevail even if there is detention 
space available. 

 
Obviously, not all of the factors will be applicable to every case, and in any particular case one 
factor may deserve more weight than it might in another case.  There may be other factors, not 
on the list above, that are appropriate to consider.  The decision should be based on the totality of 
the circumstances, not on any one factor considered in isolation.  General guidance such as this 
cannot provide a “bright line” test that may easily be applied to determine the “right” answer in 
every case.  In many cases, minds reasonably can differ, different factors may point in different 
directions, and there is no clearly “right” answer.  Choosing a course of action in difficult 
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cases must be an exercise of judgment by the responsible officer based on his or her experience, 
good sense, and consideration of the relevant factors to the best of his or her ability. 
 

There are factors that may not be considered.  Impermissible factors include: 
 
• An individual’s race, religion, sex, national origin, or political association, activities or 

beliefs;7 
• The officer’s own personal feelings regarding the individual; or 
• The possible effect of the decision on the officer’s own professional or personal 

circumstances. 
 

In many cases, the procedural posture of the case, and the state of the factual record, will 
affect the ability of the INS to use prosecutorial discretion.  For example, since the INS cannot 
admit an inadmissible alien to the United States unless a waiver is available, in many cases the 
INS’ options are more limited in the admission context at a port-of-entry than in the deportation 
context.   

 
Similarly, the INS may consider the range of options and information likely to be 

available at a later time.  For example, an officer called upon to make a charging decision may 
reasonably determine that he or she does not have a sufficient, credible factual record upon 
which to base a favorable exercise of prosecutorial discretion not to put the alien in proceedings, 
that the record cannot be developed in the timeframe in which the decision must be made, that a 
more informed prosecutorial decision likely could be made at a later time during the course of 
proceedings, and that if the alien is not served with an NTA now, it will be difficult or 
impossible to do so later.   

 
Such decisions must be made, however, with due regard for the principles of these 

guidelines, and in light of the other factors discussed here.  For example, if there is no relief 
available to the alien in a removal proceeding and the alien is subject to mandatory detention if  
 

 

                                                           
7 This general guidance on factors that should not be relied upon in making a decision whether to enforce the law 
against an individual is not intended to prohibit their consideration to the extent they are directly relevant to an 
alien’s status under the immigration laws or eligibility for a benefit.  For example, religion and political beliefs are 
often directly relevant in asylum cases and need to be assessed as part of a prosecutorial determination regarding the 
strength of the case, but it would be improper for an INS officer to treat aliens differently based on his personal 
opinion about a religion or belief.  Political activities may be relevant to a ground of removal on national security or 
terrorism grounds.  An alien’s nationality often directly affects his or her eligibility for adjustment or other relief, the 
likelihood that he or she can be removed, or the availability of prosecutorial options such as voluntary return, and 
may be considered to the extent these concerns are pertinent. 
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placed in proceedings, that situation suggests that the exercise of prosecutorial discretion, if 
appropriate, would be more useful to the INS if done sooner rather than later.  It would be 
improper for an officer to assume that someone else at some later time will always be able to 
make a more informed decision, and therefore never to consider exercising discretion.   
 

Factors relevant to exercising prosecutorial discretion may come to the Service’s 
attention in various ways.  For example, aliens may make requests to the INS to exercise 
prosecutorial discretion by declining to pursue removal proceedings.  Alternatively, there may be 
cases in which an alien asks to be put in proceedings (for example, to pursue a remedy such as 
cancellation of removal that may only be available in that forum).  In either case, the INS may 
consider the request, but the fact that it is made should not determine the outcome, and the 
prosecutorial decision should be based upon the facts and circumstances of the case.  Similarly, 
the fact that an alien has not requested prosecutorial discretion should not influence the analysis 
of the case.  Whether, and to what extent, any request should be considered is also a matter of 
discretion.  Although INS officers should be open to new facts and arguments, attempts to 
exploit prosecutorial discretion as a delay tactic, as a means merely to revisit matters that have 
been thoroughly considered and decided, or for other improper tactical reasons should be 
rejected.  There is no legal right to the exercise of prosecutorial discretion, and (as stated at the 
close of this memorandum) this memorandum creates no right or obligation enforceable at law 
by any alien or any other party. 
 
Process for Decisions 
 
 Identification of Suitable Cases 
 

No single process of exercising discretion will fit the multiple contexts in which the need 
to exercise discretion may arise.  Although this guidance is designed to promote consistency in 
the application of the immigration laws, it is not intended to produce rigid uniformity among INS 
officers in all areas of the country at the expense of the fair administration of the law.  Different 
offices face different conditions and have different requirements.  Service managers and 
supervisors, including DDs and CPAs, and Regional, District, and Sector Counsel must develop 
mechanisms appropriate to the various contexts and priorities, keeping in mind that it is better to 
exercise discretion as early in process as possible once the factual record has been identified.8  In 
particular, in cases where it is clear that no statutory relief will be available at the immigration 
hearing and where detention will be mandatory, it best conserves the Service’s resources to make 
a decision early. 

 
Enforcement and benefits personnel at all levels should understand that prosecutorial 

discretion exists and that it is appropriate and expected that the INS will exercise this authority in 
appropriate cases.  DDs, CPAs, and other supervisory officials (such as District and  

                                                           
8 DDs, CPAs, and other INS personnel should also be open, however, to possible reconsideration of decisions (either 
for or against the exercise of discretion) based upon further development of the facts. 
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Sector Counsels) should encourage their personnel to bring potentially suitable cases for the 
favorable exercise of discretion to their attention for appropriate resolution.  To assist in 
exercising their authority, DDs and CPAs may wish to convene a group to provide advice on 
difficult cases that have been identified as potential candidates for prosecutorial discretion. 
 

It is also appropriate for DDs and CPAs to develop a list of “triggers” to help their 
personnel identify cases at an early stage that may be suitable for the exercise of prosecutorial 
discretion.  These cases should then be reviewed at a supervisory level where a decision can be 
made as to whether to proceed in the ordinary course of business, to develop additional facts, or 
to recommend a favorable exercise of discretion.  Such triggers could include the following facts 
(whether proven or alleged): 
 
Lawful permanent residents; 
Aliens with a serious health condition; 
Juveniles; 
Elderly aliens; 
Adopted children of U.S. citizens; 
U.S. military veterans; 
Aliens with lengthy presence in United States (i.e., 10 years or more); or 
Aliens present in the United States since childhood. 
 

Since workloads and the type of removable aliens encountered may vary significantly 
both within and between INS offices, this list of possible trigger factors for supervisory review is 
intended neither to be comprehensive nor mandatory in all situations.  Nor is it intended to 
suggest that the presence or absence of “trigger” facts should itself determine whether 
prosecutorial discretion should be exercised, as compared to review of all the relevant factors as 
discussed elsewhere in these guidelines.  Rather, development of trigger criteria is intended 
solely as a suggested means of facilitating identification of potential cases that may be suitable 
for prosecutorial review as early as possible in the process. 

 
Documenting Decisions 
 
When a DD or CPA decides to exercise prosecutorial discretion favorably, that decision 

should be clearly documented in the alien file, including the specific decision taken and its 
factual and legal basis.  DDs and CPAs may also document decisions based on a specific set of 
facts not to exercise prosecutorial discretion favorably, but this is not required by this guidance. 

 
The alien should also be informed in writing of a decision to exercise prosecutorial 

discretion favorably, such as not placing him or her in removal proceedings or not pursuing a 
case.  This normally should be done by letter to the alien and/or his or her attorney of record, 
briefly stating the decision made and its consequences.  It is not necessary to recite the facts of 
the case or the INS’ evaluation of the facts in such letters.  Although the specifics of the letter  
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will vary depending on the circumstances of the case and the action taken, it must make it clear 
to the alien that exercising prosecutorial discretion does not confer any immigration status, 
ability to travel to the United States (unless the alien applies for and receives advance parole), 
immunity from future removal proceedings, or any enforceable right or benefit upon the alien.  
If, however, there is a potential benefit that is linked to the action (for example, the availability 
of employment authorization for beneficiaries of deferred action), it is appropriate to identify it. 
 

The obligation to notify an individual is limited to situations in which a specific, 
identifiable decision to refrain from action is taken in a situation in which the alien normally 
would expect enforcement action to proceed.  For example, it is not necessary to notify aliens 
that the INS has refrained from focusing investigative resources on them, but a specific decision 
not to proceed with removal proceedings against an alien who has come into INS custody should 
be communicated to the alien in writing.  This guideline is not intended to replace existing  
standard procedures or forms for deferred action, voluntary return, voluntary departure, or other 
currently existing and standardized processes involving prosecutorial discretion. 

 
Future Impact 
 
An issue of particular complexity is the future effect of prosecutorial discretion decisions 

in later encounters with the alien.  Unlike the criminal context, in which statutes of limitation and 
venue requirements often preclude one U.S. Attorney’s office from prosecuting an offense that 
another office has declined, immigration violations are continuing offenses that, as a general 
principle of immigration law, continue to make an alien legally removable regardless of 
a decision not to pursue removal on a previous occasion.  An alien may come to the attention of 
the INS in the future through seeking admission or in other ways.  An INS office should abide by 
a favorable prosecutorial decision taken by another office as a matter of INS policy, absent new 
facts or changed circumstances.  However, if a removal proceeding is transferred from one INS 
district to another, the district assuming responsibility for the case is not bound by the charging 
district’s decision to proceed with an NTA, if the facts and circumstances at a later stage suggest 
that a favorable exercise of prosecutorial discretion is appropriate. 

 
Service offices should review alien files for information on previous exercises of 

prosecutorial discretion at the earliest opportunity that is practicable and reasonable and take any 
such information into account.  In particular, the office encountering the alien must carefully 
assess to what extent the relevant facts and circumstances are the same or have changed either 
procedurally or substantively (either with respect to later developments, or more detailed 
knowledge of past circumstances) from the basis for the original exercise of discretion. A 
decision by an INS office to take enforcement action against the subject of a previous 
documented exercise of favorable prosecutorial discretion should be memorialized with a 
memorandum to the file explaining the basis for the decision, unless the charging documents on 
their face show a material difference in facts and circumstances (such as a different ground of 
deportability). 
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Legal Liability and Enforceability 

 
The question of liability may arise in the implementation of this memorandum.  Some 

INS personnel have expressed concerns that, if they exercise prosecutorial discretion favorably, 
they may become subject to suit and personal liability for the possible consequences of that 
decision.  We cannot promise INS officers that they will never be sued.  However, we can assure 
our employees that Federal law shields INS employees who act in reasonable reliance upon 
properly promulgated agency guidance within the agency’s legal authority – such as this 
memorandum–from personal legal liability for those actions. 
 

The principles set forth in this memorandum, and internal office procedures adopted 
hereto, are intended solely for the guidance of INS personnel in performing their duties.  They 
are not intended to, do not, and may not be relied upon to create a right or benefit, substantive or 
procedural, enforceable at law by any individual or other party in removal proceedings, in 
litigation with the United States, or in any other form or manner.  
 
Training and Implementation  
 

Training on the implementation of this memorandum for DDs, CPAs, and Regional, 
District, and Sector Counsel will be conducted at the regional level.  This training will include 
discussion of accountability and periodic feedback on implementation issues.  In addition, 
following these regional sessions, separate training on prosecutorial discretion will be conducted 
at the district level for other staff, to be designated.  The regions will report to the Office of Field 
Operations when this training has been completed.     
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Counselor of the Department of State, Ambassador Thomas A. Shannon 
Testimony to Senate Foreign Relations Committee, July 17, 2014 

 
Mr. Chairman, Mr. Ranking Member, distinguished Members of the Committee, 
thank you for this opportunity to testify before you on the “Crisis in Central 
America and the Exodus of Unaccompanied Minors.”  It is an honor to appear 
before you with my distinguished colleague from the Department of Justice. 
 
We are facing an acute crisis on our southern border, as tens of thousands of 
children leave Honduras, Guatemala, and El Salvador to travel through Mexico to 
the United States.  Driven by a mixture of motives and circumstances, these 
children are seeking reunification with their parents, better life opportunities, and, 
in some cases, safety from violence and criminal gang activity. 
 
The human drama of this migration is heightened by the nefarious role of human 
smugglers.  Smuggling networks exploit these children and their parents, preying 
on their desperation and hope, while exposing the children to grave dangers, abuse, 
and sometimes injury and death along a journey of more than one thousand miles. 
 
Last week, in testimony before the Senate Appropriations Committee, the 
Secretaries of Homeland Security and Health and Human Services laid out the 
dimensions of this crisis, and its impact on existing resources at the Department of 
Homeland Security, the Department of Health and Human Services, local law 
enforcement agencies, state humanitarian and disaster response teams, municipal 
and state government, and on local communities as they face an unprecedented 
surge in attempted migration to the United States by unaccompanied children, even 
as overall migration remains at historic lows. 
 
The President’s supplemental budget request of $3.7 billion dollars is aimed at 
addressing this crisis, especially the resource and infrastructure challenges we have 
along our southern border.  The need for additional funding to meet these 
challenges is great, but it is necessary to ensure that these children, an especially 
vulnerable class of migrant, are treated in a humane and dignified fashion as we 
protect our border, enforce our laws, and meet our international obligations. 
 
The supplemental request for the U.S. Department of State and USAID also 
identifies additional funding to address the factors that are pushing children from 
their homes in Guatemala, Honduras, and El Salvador.  In tandem with existing 
resources and programs, this funding would allow us to enhance our engagement in 
Central America and fashion an integrated and comprehensive approach to the 
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economic, social, and security challenges that lie behind the current migration 
crisis. 
 
In my testimony today, I would like to lay out for the Committee our 
understanding of the crisis, the diplomatic steps we have taken so far to address the 
problem, the response we have received from the Central American countries and 
Mexico, and how we would use supplemental funding to counter the underlying 
causes of the crisis. 
 
The Issue 
 
Migration by unaccompanied children is not a new phenomenon.  It has ebbed and 
flowed for some time.  However, what has changed is the size of the migration and 
the source countries.   In the past, most children migrating illegally to the United 
States were Mexican nationals.  Under existing law, these children could be 
returned to Mexico through expedited removal.  In 2008, we returned 34,083 
unaccompanied (Mexican) children to Mexican authorities.  Vigorous enforcement 
of our laws, new forms of law enforcement partnerships with Mexico through the 
Merida Initiative, and efforts by the Government of Mexico to address the factors 
driving such migration helped reduce by half the number of unaccompanied 
children from Mexico who were apprehended attempting to enter the United 
States.   
 
As you are well aware, this decline has been offset by a surge in unaccompanied 
children migrating from Central America.  While we have witnessed an increase in 
such migrants from Central America over the past several years, more than 50,000 
unaccompanied children from Central America have been apprehended along our 
southwest border this fiscal year.  Of these migrants, nearly three-quarters are 
males between the ages of 15 and 17. 
 
Efforts by the U.S. government, the United Nations High Commission of 
Refugees, and NGOs to understand the drivers of this migration and information 
collected in interviews conducted by Customs and Border Protection officials 
highlight the mixed motives behind this surge in Central American migration.  For 
the most part, these children have abandoned their homes for a complex set of 
motives that combine a desire to be with their parents and pursue a life of greater 
opportunity and wider possibility.  Underlying some of this migration is a fear of 
violence in their home communities, and a fear that criminal gangs will either 
forcibly recruit or harm them.   
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In short, this migration trend is the product of economic and social conditions in 
Honduras, El Salvador, and Guatemala.  A combination of poverty, ineffective 
public institutions, and crime have combined to push these children from their 
homes and to begin an arduous and dangerous journey. 
 
While the United States has been the primary destination of these migrants, largely 
because family members are already here, the impact of the migration has been felt 
throughout the region.  The United Nations High Commission on Refugees has 
identified a more than 400 percent increase in asylum requests made by 
unaccompanied children from Honduras, Guatemala, and El Salvador in 
neighboring countries.    
 
To address the challenge posed by the migration of unaccompanied children, we 
have fashioned a five-part strategy designed to stem the flow of migrants, screen 
them properly for international protection concerns, and then begin timely 
repatriation.  This strategy consists of: 
 
--  One: Establishing a common understanding of what is happening and why 
between the United States, the three source countries -- Guatemala, Honduras, and 
El Salvador -- and the major transit country, Mexico. 
 
--  Two: Fashioning a common public messaging campaign to deter migration, 
especially by children.  This campaign highlights the dangers of migration, but also 
counters misinformation of smugglers seeking clients. 
 
--  Three: Improving the ability of Mexico and Guatemala to interdict migrants 
before they cross into Mexico and enter the established smuggling routes that 
move the migrants to our border. 
 
--  Four: Enhancing the capacity of Guatemala, Honduras, and El Salvador to 
receive and reintegrate repatriated migrants to break the cycle of migration and 
discourage further efforts at migration. 
 
--  Five: Addressing the underlying causes of migration of unaccompanied children 
by focusing additional resources on economic and social development, and 
enhancing our citizen security programs to reduce violence, attack criminal gang 
structures, and reach out to at-risk youth. 
 
This cooperative effort is defined by collaboration between the United States, 
Mexico, Guatemala, Honduras, and El Salvador.  It is a new approach to address 
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migration issues that reflects the ties and common interests created among our 
countries by demographics, trade relations, and increased security cooperation. 
 
So far, our diplomatic outreach has created a common understanding of the 
problem of migration by unaccompanied minors and the responsibility of all the 
countries to address it.   President Obama's outreach to Mexican President Enrique 
Pena Nieto; Vice-President Biden’s trip to Guatemala to meet with the leaders of 
Guatemala, El Salvador, and Honduras; Secretary Kerry's meeting with these 
leaders in Panama; DHS Secretary Johnson's trip to Guatemala to meet with 
President Perez Molina; Under Secretary of State Sarah Sewall's trip to Honduras; 
and my own engagement with the Foreign Ministers of Guatemala, El Salvador, 
Honduras, and Mexico were all part of intense engagement over the last several 
weeks. 
 
Our engagement has  allowed us to fashion a common public message that has 
received support from the highest levels of government in Guatemala, Honduras, 
and El Salvador.  For example, the visits of the First Ladies of these countries to 
the southern border to meet with unaccompanied children, and their subsequent 
public statements urging their compatriots not to send their children north or 
expose them to smugglers have echoed powerfully in their counties.  Combined 
with public messaging campaigns by our Embassies, the governments of these 
countries and Mexico, we have helped create a new and dynamic debate about 
illegal migration that undermines efforts by smugglers to entice young people into 
migration through misinformation about the risks of the journey and the benefits 
they will supposedly receive in the United States. 
 
The July 7 announcement of Mexican President Pena Nieto of a new Mexican 
southern border strategy was a welcome step towards improving Mexico’s ability 
to exercise greater control along its border with Guatemala and Belize.  Announced 
in the presence of the Guatemalan president, this initiative is a manifestation of a 
new willingness to work together along their common border.  To match this level 
of cooperation, we are working to provide support to Mexico’s southern border 
initiative and intend to provide $86 million in existing International Narcotics 
Control and Law Enforcement (INCLE) funds, and we are working with 
Guatemala to improve its border controls, with special focus on building joint task 
forces that link all agencies with responsibility for border control.  On July 15, the 
Government of Mexico named a coordinator for its Southern Border Initiative. 
Senator Humberto Mayans Cabral, head of the Senate’s Southern Border 
Commission, will act as a “czar” to oversee and direct the Mexican government's 
efforts to stem illegal migration across its southern border. 

Case 1:14-cv-01966-BAH   Document 13-20   Filed 12/15/14   Page 5 of 8

JA519

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 116 of 399



 
In regard to repatriation and reintegration, Vice President Biden announced during 
his trip to Guatemala $9.6 million to improve the ability of the source countries to 
increase the number of repatriated migrants they can receive and assist in their 
reintegration.  On July 9, DHS Secretary Johnson signed two memorandums of 
cooperation with the Guatemala counterpart. The first focuses on enhancing 
cooperation on immigration, border security, and information sharing. The second 
provides a process to share information on Guatemalan nationals repatriated to 
Guatemala. On July 14, USAID provided approval to the International 
Organization for Migration to commence this work.  On July 14, Honduras 
received a repatriation flight of adults with children recently apprehended at the 
Southwest border.   
 
Our work in Mexico through the Merida Initiative, and in Central America through 
the Central America Regional Security Initiative (CARSI), has allowed us to build 
the relationships, understanding, and capacity to help the Central American source 
countries address underlying causes of migration by unaccompanied children.  Our 
development assistance work conducted by USAID has also allowed us to 
build assistance partnerships that can be turned to helping our partner countries 
address the economic and social development issues that also contribute to 
migration. 
 
Keeping Our Strategic Focus 

Our assistance to the seven countries of the region currently falls under the 
umbrella of CARSI.  Since 2008, Congress has appropriated $642 million on 
programs that have been predicated on the view that establishing a secure 
environment and functional law enforcement institutions is the first and essential 
step in creating conditions for investment and economic growth.  We know thanks 
to a recent independent evaluation by Vanderbilt University that USAID’s work 
with at-risk youth in select municipalities is highly successful in reducing crime 
and increasing the reporting of it.  Likewise, the Department of State’s Bureau of 
International Narcotics and Law Enforcement Affairs has demonstrated impressive 
results with its Model Police Precinct program in El Salvador and 
Guatemala.  Still, those and other successful U.S. programs are relatively small in 
scale and should be scaled up with the committed involvement of the countries 
concerned. 
 
We have learned a lot since CARSI began in 2008, and we now seek to build on 
those experiences. Specifically, we need to link our work on citizen security with 
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our efforts to promote economic growth, opportunity, and job creation. Without 
addressing the economic and social development challenges, we cannot meet the 
concerns and aspirations of the adolescents and young adults fleeing Central 
America. Many of the new proposals in the supplemental request are intended to 
create the opportunity and organization that Central American economies currently 
lack. 
 
The Supplemental Request 
 
The supplemental request, although focused largely on addressing resource and 
infrastructure issues along our border, also has an important component focused on 
the work I have described and designed to be a down payment on that new 
strategic objective.  The $300 million request allocates $5 million on public 
diplomacy and messaging, and $295 million in Economic Support Funds (ESF) on 
an initiative broadly grouped under the headings of prosperity, governance, and 
security.   
 
The $125 million directed toward prosperity would focus on improving economic 
opportunity and creating jobs, improving customs and border controls to enhance 
revenue collection and economic integration, and investing in energy to reduce the 
cost and improve access to energy as a driver of economic growth and investment. 
 
The $70 million requested for governance would focus on improving public sector 
management, fiscal reform, and strengthening the independence, transparency, and 
accountability of the judiciaries in Guatemala, Honduras, and El Salvador.  The 
purpose of these funds would be to promote rule of law, attack corruption, and 
enhance the efficiency and efficacy of government. 
 
The $100 million requested for security would focus on expanding community-
based programs to reduce youth crime and violence, expand national police 
capacity, attack gangs and transnational organized crime, promote prison reform, 
and enhance migrant repatriation capacity.  These funds would enhance our work 
with partners to expand and nationalize our citizen security efforts and address the 
violence that is one of the principal drivers of migration. 
 
We believe this request is reasonable and necessary.  It builds on work we are 
already doing in Central America, takes advantage of existing expertise and 
experience, and expands our ability to encourage Guatemala, Honduras, and El 
Salvador to work with us closely on an issue of compelling human drama and 
national interest.   
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Moving forward we hope to work with Congress to broaden the scope of our 
efforts and deepen our engagement with Central America.  We must build a new, 
comprehensive, and collaborative approach with Central America and Mexico to 
problems that have an immediate manifestation in migration, but underlie the 
larger development and security challenges facing our closest neighbors.  By 
working to meet the challenge of illegal migration of unaccompanied children to 
the United States, we will be advancing broader interests in the region and giving 
substance to our vision of an Americas where democracy and markets deliver 
economic and social development.  I thank you for the opportunity to discuss the 
crisis of unaccompanied children with you and look forward to your questions. 
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Chairman Carper, Ranking Member Coburn, and Members of the Committee: 
 
Thank you for the opportunity to testify today about our efforts to address the recent rise of 
unaccompanied children and others crossing our border in the Rio Grande Valley (RGV).  As 
you know, Secretary Johnson testified on June 24th before the House Committee on Homeland 
Security about this situation.  Our testimony today echoes and reaffirms his comments. 
 
We face an urgent situation in the RGV.  Last fiscal year, CBP apprehended more than 24,000 
unaccompanied children at the border.  By mid-June of this fiscal year, that number has doubled 
to more than 52,000.  Those from Guatemala, El Salvador, and Honduras make up about three 
quarters of that migration.  
 
As Secretary Johnson said on June 24th, this is a humanitarian issue as much as it is a matter of 
border security.  We are talking about large numbers of children, without their parents, who have 
arrived at our border—hungry, thirsty, exhausted, scared and vulnerable. How we treat the 
children, in particular, is a reflection of our laws and our values. 
 
Therefore, to address this situation, our strategy is three-fold: (1) process the increased tide of 
unaccompanied children through the system as quickly as possible; (2) stem the increased tide of 
illegal migration into the RGV; and (3) do these things in a manner consistent with our laws and 
values as Americans.  
 
So, here is what we are doing:   
 
First, on May 12th, Secretary Johnson declared a Level IV condition of readiness within DHS, 
which is a determination that the capacity of CBP and ICE to deal with the situation is full and 
we need to draw upon additional resources across all of DHS. He appointed Deputy Chief 
Vitiello to coordinate this effort within DHS. 
 
Second, on June 1st, President Obama, consistent with the Homeland Security Act, directed 
Secretary Johnson to establish a Unified Coordination Group to bring to bear the assets of the 
entire federal government on the situation.  This Group includes DHS and all of its components, 
the Departments of Health and Human Services, Defense, Justice, State, and the General 
Services Administration.  Secretary Johnson, in turn, designated FEMA Administrator Fugate to 
serve as the Federal Coordinating Official for the U.S. Government-wide response.  Under 
Administrator Fugate’s supervision, there are now more than 140 interagency personnel and 
members stationed in FEMA’s National Response Coordination Center dedicated to this effort. 
 
Third, we established added capacity to deal with the processing and housing of the children, we 
are creating additional capacity in places, and we are considering others.  To process the 
increased numbers of unaccompanied children in Texas, DHS has had to bring some of the 
children to our processing center at Nogales, Arizona before they are transferred to HHS.  We 
are arranging additional processing centers to handle the rise in the RGV.  Meanwhile, the 
Department of Defense (DoD) has provided space at Lackland Air Force Base in Texas for HHS 
to house the children before HHS can place them.  DoD is also providing facilities at Fort Sill, 
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Oklahoma and Ventura, California for the same purpose.  DHS and HHS are working to continue 
to identify additional facilities for DHS and HHS to house and process the influx of children. 
 
Fourth, DHS and HHS are increasing Spanish-speaking case management staff, increasing staff 
handling incoming calls from parents or guardians, raising awareness of the Parent Hotline 
(provided by FEMA and operated by HHS), surging staff to manage the intake of CBP referrals 
to track shelter bed capacity, and facilitate shelter designations.  We are developing ways to 
expedite background checks for sponsors of children, integrate CBP and HHS information 
sharing systems, and increase capacity to transport and place children.  (As Secretary Johnson 
noted on June 24th, and we reaffirm today, the Border Patrol and other CBP personnel, as well as 
personnel from ICE, FEMA, the Coast Guard, and HHS, are doing a remarkable job in difficult 
circumstances.  Not-for-profit groups like the HHS-grantee BCFS1 also have stepped in quickly 
and are doing a remarkable job sheltering the unaccompanied children at Lackland, identifying 
and then placing them consistent with HHS’ legal obligations.  All of these dedicated men and 
women deserve our recognition, support and gratitude.) 
 
Fifth, DHS is building additional detention capacity for adults who cross the border illegally in 
the RGV with their children.  For this purpose DHS established a temporary facility for adults 
with children on the Federal Law Enforcement Training Center’s campus at Artesia, 
New Mexico.  The establishment of this temporary facility will help CBP process those 
encountered at the border and allow ICE to increase its capacity to house and expedite the 
removal of adults with children in a manner that complies with federal law.  Artesia is one of 
several facilities that DHS is considering to increase our capacity to hold and expedite the 
removal of the increasing number of adults with children illegally crossing the southwest border.  
DHS will ensure that after apprehension, families are housed in facilities that adequately provide 
for their safety, security, and medical needs.  Meanwhile, we will also expand use of the 
Alternatives to Detention program to utilize all mechanisms for enforcement and removal in the 
RGV Sector.  DOJ is temporarily reassigning immigration judges to handle the additional 
caseload via video teleconferencing.  These immigration judges will adjudicate these cases as 
quickly as possible, consistent with all existing legal and procedural standards, including those 
for asylum applicants following credible fear interviews with embedded DHS asylum officers.  
Overall, this increased capacity and resources will allow ICE to return unlawful migrants from 
Central America to their home countries more quickly.  
 
Sixth, DHS has brought on more transportation assets to assist in the effort.  The Coast Guard is 
loaning air assets to help transport the children.  ICE is leasing additional charter aircraft. 
 
Seventh, throughout the RGV Sector, we are conducting public health screening for all those who 
come into our facilities for any symptoms of contagious diseases or other possible public health 
concerns.  Both DHS and HHS are ensuring that the children’s nutritional and hygienic needs are 
met while in our custody; that children are provided regular meals and access to drinks and 
snacks throughout the day; that they receive constant supervision; and that children who exhibit 
signs of illness or disease are given proper medical care.  We have also made clear that all 

1 BCFS—not an acronym—was formerly known as Baptist Child Family Services. 
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individuals will be treated with dignity and respect, and any instances of mistreatment reported 
to us will be investigated. 
 
Eighth, working through FEMA’s National Response Coordination Center, we are coordinating 
with voluntary and faith-based organizations to help us manage the influx of unaccompanied 
children crossing the border.  The American Red Cross is providing blankets and other supplies 
and, through their Restoring Family Links program, is coordinating calls between children in the 
care of DHS and families anxious about their well-being. 
 
Ninth, to stem the tide of children seeking to enter the United States, we have also been in 
contact with senior government officials of Guatemala, El Salvador, Honduras, and Mexico to 
address our shared border security interests, the underlying conditions in Central America that 
are promoting the mass exodus, and how we can work together to assure faster, secure removal 
and repatriation.  Last month, President Obama spoke with Mexican President Peña Nieto about 
the situation, as has Secretary Kerry.  On June 20th, Vice President Biden also visited Guatemala 
to meet with regional leaders to address the influx of unaccompanied children and families from 
Central America and the underlying security and economic issues that are causing this migration.  
The Vice President announced that the U.S. will be providing a range of new assistance to the 
region, including $9.6 million in additional funding for Central American governments to receive 
and reintegrate their repatriated citizens, and a new $40 million U.S. Agency for International 
Development program in Guatemala over 5 years to improve citizen security.  An additional 
$161.5 million will be provided this year under the Central American Regional Security 
Initiative to further enable Central American countries to respond to the region’s most pressing 
security and governance challenges.  Secretary Johnson is in Guatemala as we speak.  The 
government of El Salvador has sent additional personnel from its consulate in the U.S. to South 
Texas to help expedite repatriation to its country. 
 
Tenth, DHS, together with DOJ, has added personnel and resources to the investigation, 
prosecution and dismantling of the smuggling organizations that are facilitating border crossings 
into the RGV.  Homeland Security Investigations, which is part of ICE, is surging 60 additional 
criminal investigators and support personnel to their San Antonio and Houston offices for this 
purpose.  In May, ICE concluded a month-long, targeted enforcement operation that focused on 
the logistics networks of human smuggling organizations along the southwest border, with 
operations in El Paso, Houston, Phoenix, San Antonio, and San Diego that resulted in 163 arrests 
of smugglers.  ICE will continue to vigorously pursue and dismantle these alien smuggling 
organizations by all investigative means to include the financial structure of these criminal 
organizations.  These organizations not only facilitate illegal migration across our border, they 
traumatize and exploit the children who are objects of their smuggling operation.  We will also 
continue to work with our partners in Central America and Mexico to help locate, disrupt, and 
dismantle transnational criminal smuggling networks.  
 
Eleventh, we are initiating and intensifying our public affairs campaigns in Spanish, with radio, 
print, and TV spots, to communicate the dangers of sending unaccompanied children on the long 
journey from Central America to the United States, and the dangers of putting children into the 
hands of criminal smuggling organizations. 
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In collaboration with DHS, the Department of State has launched public awareness campaigns in 
El Salvador, Guatemala, and Honduras, to warn families about the dangers encountered by 
unaccompanied minors who attempt to travel from Central America to the U.S., and to counter 
misperceptions that smugglers may be disseminating about immigration benefits in the 
United States.  Our embassies in Central America have collaborated with CBP to ensure both the 
language and images of the campaign materials would resonate with local audiences.  Secretary 
Johnson has personally issued an open letter (see attached) to the parents of those who are 
sending their children from Central America to the U.S., to be distributed broadly in Spanish and 
English, to highlight the dangers of the journey, and to emphasize there are no free passes or 
“permisos” at the other end.  We are stressing that Deferred Action for Childhood Arrivals, or 
“DACA,” does not apply to children who arrive now or in the future in the United States, and 
that, to be considered for DACA, individuals must have continually resided in the U.S. since 
June 2007.  We are making clear that the “earned path to citizenship” contemplated by the 
Senate bill passed last year would not apply to individuals who cross the border now or in the 
future; only to those who have been in the country for the last year and a half. 
 
Twelfth, given the influx of unaccompanied children in the RGV, we have increased CBP 
staffing and detailed 115 additional experienced agents from less active sectors to augment 
operations there.  Secretary Johnson is considering sending 150 more Border Patrol agents based 
on his review of operations there this past week.  These additional agents allow RGV the 
flexibility needed to achieve more interdiction effectiveness and increase CBP’s operational 
footprint in targeted zones within its area of operations.   
 
Thirteenth, in early May, Secretary Johnson directed the development of a Southern Border and 
Approaches Campaign Planning effort that is putting together a strategic framework to further 
enhance security of our southern border.  Plan development will be guided by specific outcomes 
and quantifiable targets for border security and will address improved information sharing, 
continued enhancement and integration of sensors, and unified command and control structures 
as appropriate.  The overall planning effort will also include a subset of campaign plans focused 
on addressing challenges within specific geographic areas, all with the goal of enhancing our 
border security. 
 
Finally, we will continue to work closely with Congress on this problem, and keep you informed. 
DHS is updating Members and staff on the situation in conference calls, and we are facilitating 
site visits to Border Patrol facilities in Texas and Arizona for a number of Members and their 
staff. 
 
Secretary Johnson has directed his staff and agency leaders to be forthright in bringing him every 
conceivable, lawful option for consideration, to address this problem.  In cooperation with the 
other agencies of our government that are dedicating resources to the effort, with the support of 
Congress, and in cooperation with the governments of Mexico and Central America, we believe 
we will stem this tide.  Thank you. 

Case 1:14-cv-01966-BAH   Document 13-21   Filed 12/15/14   Page 6 of 7

JA528

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 125 of 399



An open letter to the parents of children crossing our Southwest border 
 
This year, a record number of children will cross our Southern border illegally into the United 
States. In the month of May alone, the number of children, unaccompanied by a mother or father, 
who crossed our southern border reached more than 9,000, bringing the total so far this year to 
47,000.  The majority of these children come from Honduras, El Salvador and Guatemala, where 
gang and drug violence terrorize communities.  To the parents of these children I have one simple 
message: Sending your child to travel illegally into the United States is not the solution.  
 
It is dangerous to send a child on the long journey from Central America to the United States.  The 
criminal smuggling networks that you pay to deliver your child to the United States have no regard 
for his or her safety and well-being – to them, your child is a commodity to be exchanged for a 
payment.  In the hands of smugglers, many children are traumatized and psychologically abused by 
their journey, or worse, beaten, starved, sexually assaulted or sold into the sex trade; they are 
exposed to psychological abuse at the hands of criminals. Conditions for an attempt to cross our 
southern border illegally will become much worse as it gets hotter in July and August. 
 
The long journey is not only dangerous; there are no “permisos,” “permits,” or free passes at the 
end.     
 
The U.S. Government’s Deferred Action for Childhood Arrivals program, also called “DACA,” 
does not apply to a child who crosses the U.S. border illegally today, tomorrow or yesterday.  To 
be eligible for DACA, a child must have been in the United States prior to June 15, 2007 – seven 
years ago.   
 
Also, the immigration reform legislation now before Congress provides for an earned path to 
citizenship, but only for certain people who came into this country on or before December 31, 
2011 – two and one half years ago.  So, let me be clear:  There is no path to deferred action or 
citizenship, or one being contemplated by Congress, for a child who crosses our border illegally 
today.      
 
Rather, under current U.S. laws and policies, anyone who is apprehended crossing our border 
illegally is a priority for deportation, regardless of age.  That means that if your child is caught 
crossing the border illegally, he or she will be charged with violating United States immigration 
laws, and placed in deportation proceedings – a situation no one wants.  The document issued to 
your child is not a “permiso,” but a Notice To Appear in a deportation proceeding before an 
immigration judge.  
 
As the Secretary of Homeland Security, I have seen first-hand the children at our processing center 
in Texas.  As a father, I have looked into the faces of these children and recognized fear and 
vulnerability.   
 
The desire to see a child have a better life in the United States is understandable.  But, the risks of 
illegal migration by an unaccompanied child to achieve that dream are far too great, and the 
“permisos” do not exist. 
   
Jeh C. Johnson 
Secretary of the U.S. Department of Homeland Security 
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Thank you Chairman McCaul, Ranking Member Thompson, and Committee 
members for the opportunity to testify today. 

 
On November 20 President Obama announced a series of executive actions to 

begin to fix our immigration system.  The President views these actions as a first step 
toward reform of the system, and continues to count on Congress for the more 
comprehensive reform that only legislative changes can provide. 

 
The actions we took will begin to fix the system in a number of respects. 
 
To promote border security for the future, and to send a strong message that our 

borders are not open to illegal migration, we prioritize the removal of those apprehended 
at the border and those who came here illegally after January 1, 2014, regardless of where 
they are apprehended.  We also announced the next steps to strengthen our border 
security efforts as a part of our Southern Border Campaign Strategy, which I first 
announced earlier this year.   

 
To promote public safety, we make clear that those convicted of crimes, criminal 

street gang members, and national security threats are also priorities for removal. 
 
To promote accountability, we encourage those undocumented immigrants who 

have been here for at least five years, have sons or daughters who are citizens or lawful 
permanent residents, and do not fall into one of our enforcement priorities, to come out of 
the shadows, get on the books, and pass national security and criminal background 
checks.  After clearing all their background checks, these individuals are eligible for 
work authorization and will be able to pay taxes and contribute more fully to our 
economy.  The reality is that, given our limited resources, these people are not priorities 
for removal—it’s time we acknowledge that and encourage them to be held accountable.  
This is simple common sense. 

 
To rebuild trust with state and local law enforcement which are no longer 

honoring ICE detainers, we are ending the controversial Secure Communities program as 
we know it, and making a fresh start with a new program that fixes existing problems. 

 
To promote U.S. citizenship, we will enable applicants to pay the $680 

naturalization fee by credit card and expand citizenship public awareness. 
 
To promote the U.S. economy, we will take administrative actions to better enable 

U.S. businesses to hire and retain qualified, highly skilled foreign born workers. 
 
The reality is that, for decades, Presidents have used executive authority to 

enhance immigration policy.  President Obama views these actions as a first step toward 
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the reform of the system, and continues to count on Congress for the more 
comprehensive reform that only changes in law can provide. 

 
I recommended to the President each of the Homeland Security reforms to the 

immigration system that he has decided to pursue.  These recommendations were the 
result of extended and candid consultations I had with the leadership of Immigration and 
Customs Enforcement (ICE), Customs and Border Protection (CBP) and U.S. Citizenship 
and Immigration Services (USCIS).  Along the way, I also spoke with members of the 
workforce who implement and enforce the law to hear their views.  In my own view, any 
significant change in policy requires close consultation with those who administer the 
system.  We also consulted a wide range of stakeholders, including business and  labor 
leaders, law enforcement officers, religious leaders, and members of Congress from both 
sides of the aisle. We also consulted with the Department of Justice, and we received a 
formal, written opinion from the Justice Department’s Office of Legal Counsel 
concerning enforcement prioritization and deferred action, and that opinion has been 
made public. 

 
Here is a summary of our executive actions: 
 
Strengthening border security.  Our executive actions emphasize that our border 

is not open to future illegal migration and that those who come here illegally will be sent 
back, unless they qualify for some form of humanitarian relief under our laws.  The 
reality is that, over the last fifteen years spanning the Clinton, Bush, and Obama 
Administrations, much has been done to improve border security.  But, through the 
executive actions announced last week, we can and will do more. 

 
Today, we have unprecedented levels of border security resources—personnel, 

equipment and technology—along our Southwest border.  This investment has produced 
significant positive results.  Apprehensions have declined from over 1.6 million in 2000 
to around 400,000 a year—the lowest rate since the 1970s.  According to Pew Research, 
the number of undocumented immigrants in this country grew to a high of 12.2 million in 
2007 and has remained, after a slight drop, at about 11.3 million ever since.  That means 
this population has stopped growing for the first time since the 1980s, and over half of 
these individuals have been in the United States for 13 years. 

 
Without a doubt, we had a setback this summer. We saw an unprecedented spike 

in illegal migration into South Texas—from Guatemala, Honduras, and El Salvador. And 
as everyone knows, it consisted of large numbers of unaccompanied children and adults 
with children.  We responded with more security and law enforcement resources; more 
processing centers; more detention space; more Border Patrol agents in the Rio Grande 
Valley; more prosecution of criminal smuggling organizations; an aggressive public 
message campaign; engagement of Central American leaders by the President and the 
Vice President; and increased interdiction efforts by the Government of Mexico.  And, 
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since the spring, the numbers of unaccompanied children crossing the southern border 
illegally have gone down considerably: May – 10,578; June – 10,620; July – 5,499; 
August – 3,138; September – 2,426; October – 2,529.   

 
However, we are not finished with the work of securing our border.  We can and 

will do more—that’s a critical component of the President’s executive actions.   
 
We will build upon the border security infrastructure we put in place last summer.  

We announced several days ago the opening of another detention facility for adults with 
children in Dilley, Texas, that has the capability to detain over 2,000 individuals. At the 
same time, we will close the smaller, temporary facility for adults with children at 
Artesia, New Mexico.  We are developing a “Southern Border Campaign Strategy” to 
fundamentally alter the way in which we marshal resources to the border under the 
direction of three new Department task forces. They will follow a focused risk-based 
strategy, with the overarching goals of enforcing our immigration laws and interdicting 
individuals seeking to illegally cross land, sea and air borders.  These actions are 
designed to send a clear message: in the future, those who attempt to illegally cross our 
borders will be sent back. 

 
Creating new and clearer enforcement prioritization policies.  This new policy 

will also have a strong border security component to it, in addition to prioritizing for 
removal public safety and national security threats.  Virtually every law enforcement 
agency engages in prosecutorial discretion.  With the finite resources an agency has to 
enforce the law, it must prioritize use of those resources.  To this end, DHS will 
implement a new and clearer enforcement and removal policy.  The new policy places: 
(i) top priority on national security threats, convicted felons, criminal gang participants, 
and illegal entrants apprehended at the border; (ii) second-tier priority on those convicted 
of significant or multiple misdemeanors and those who  entered or re-entered this country 
unlawfully after January 1, 2014, -- regardless of whether they are apprehended at the 
border -- or significantly abused the visa or visa waiver programs; and (iii) the lowest 
priority are those who are non-criminals but who have failed to abide by a final order of 
removal issued on or after January 1, 2014.   

 
Giving people the opportunity to be held accountable.  The reality is that, 

undocumented immigrants who have been in this country for years, raising American 
families and developing ties to the community.  Many of these individuals have 
committed no crimes and are not enforcement priorities.  It is time that we acknowledge 
this as a matter of official policy and encourage eligible individuals to come out of the 
shadows, submit to criminal and national security background checks, and be held 
accountable.   

 
We will therefore offer, on a case-by-case basis, deferred action to individuals 

who (i) are not removal priorities under our new policy, (ii) have been in this country at 
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least 5 years, (iii) have sons or daughters who are U.S. citizens or lawful permanent 
residents, and (iv) present no other factors that would make a grant of deferred action 
inappropriate.  The reality is that our finite resources will not and should not be expanded 
to remove these people.  We are also amending eligibility for the Deferred Action for 
Childhood Arrivals (DACA) program.  At present, eligibility is limited to those who were 
under 31 years of age on June 15, 2012, entered the United States before June 15, 2007, 
and were under 16 years old when they entered.  We will amend eligibility for DACA to 
cover all undocumented immigrants who entered the United States before the age of 16, 
not limited to those born after June 15, 1981.  We are also adjusting the cut-off date from 
June 15, 2007 to January 1, 2010 and expanding the period of work authorization from 
two years to three years. 

 
President Obama’s Administration is not the first to undertake such actions.  In 

fact, the concept of deferred action is an established, long-standing administrative 
mechanism dating back decades, and it is one of a number of similar mechanisms 
Administrations have used to grant temporary immigration relief for humanitarian and 
other reasons.  For example, Presidents Reagan and Bush authorized executive action to 
shield undocumented children and spouses who did not qualify for legalization under the 
Immigration Reform and Control Act of 1986.  This “Family Fairness Program” used a 
form of relief known at the time as “indefinite voluntary departure,” which is similar to 
the deferred action authority we use today.   

 
Fixing Secure Communities.  We will end the Secure Communities program as 

we know it.  The overarching goal of the program is a good one, but it has attracted 
widespread criticism in its implementation and has been embroiled in litigation.  
Accordingly, we will replace it with a new “Priority Enforcement Program” that closely 
and clearly reflects DHS’s new top enforcement priorities.  The program will continue to 
rely on fingerprint-based biometric data submitted during bookings by state and local law 
enforcement agencies but will, for the most part, limit the circumstances under which 
DHS will seek an individual in the custody of state and local law enforcement—
specifically, only when an individual has been convicted of certain offenses listed in 
Priorities 1 and 2 of our new enforcement priorities outlined above. 

 
Pay reform for ICE ERO officers.  We will conduct an expeditious review of 

personnel reforms for Immigration and Customs Enforcement (ICE) officers engaged in 
removal operations, to bring their job classifications and pay coverage in line with other 
law enforcement personnel, and pursue regulations and legislation to address these issues.   

 
Extending the provisional waiver program to promote family unity.  The 

provisional waiver program we announced in January 2013 for undocumented spouses 
and children of U.S. citizens will be expanded—to include the spouses and children of 
lawful permanent residents, as well as the adult children of U.S. citizens and lawful 
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permanent residents.  At the same time, we will clarify the “extreme hardship” standard 
that must be met to obtain the provisional waiver.  

 
Supporting military families.  We will work with the Department of Defense to 

address the availability of parole-in-place and deferred action, on a case-by-case basis, 
for the spouses, parents, and children of U.S. citizens or lawful permanent residents who 
seek to enlist in the U.S. Armed Forces.   

 
Increasing access to U.S. citizenship.  We will undertake options to promote and 

increase access to naturalization and consider innovative ways to address barriers that 
may impede such access, including for those who lack resources to pay application fees.  
To enhance access to U.S. citizenship, we will (i) permit the use of credit cards as a 
payment option, and (ii) enhance public awareness around citizenship.  USCIS will also 
include the feasibility of a partial fee waiver as part of its next biennial fee study. 

 
Supporting U.S. business and high-skilled workers.  Finally, DHS will take a 

number of administrative actions to better enable U.S. businesses to hire and retain 
qualified, highly skilled foreign-born workers.  For example, because our immigration 
system suffers from extremely long waits for green cards, we will amend current 
regulations and make other administrative changes to provide needed flexibility to 
workers with approved employment-based green card petitions. 

 
Overall, the executive actions the President announced last week will not only 

bolster our border security, they will promote  family unity, increase access to U.S. 
citizenship, grow and strengthen the competitiveness of the U.S. economy, and create 
jobs, particularly in the high-skilled labor sectors. 

 
Again, the President views these actions as a first step toward the reform of our 

immigration system and he continues to count on Congress for the more comprehensive 
reform that only legislative changes can provide.  In the meantime, we will use our 
executive authority to fix as much of our broken immigration system as possible. 

 
I look forward to answering your questions. 
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1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  

JOSEPH ARPAIO, 
 
                                                     Plaintiff,                    
 
                  v. 
 
BARACK OBAMA, ET AL. 
 
 
                                                   Defendants. 

 
 
 
 
 
 
             Case 1:14-cv-01966 

  
 
PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION 

FOR PRELIMINARY INJUNCTION AND MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT THEREOF 

 
I. INTRODUCTION 
 

President Barack Obama announced on November 20, 2014 that he, on his own claimed 

authority, is granting legal status in the United States and the legal right to work in the United 

States to approximately 4.7 million nationals of other countries who have entered the country 

illegally or have illegally remained in the United States.  This is in addition to the approximately 

1.5 million illegal aliens eligible for President Obama’s prior June 15, 2012, DACA Executive 

Action.   

Among many weaknesses of the Defendants’ Opposition to the Motion for Preliminary 

Injunction, is that the Defendants’ Opposition and their arguments simply do not relate to the 

case at bar.    

A) Defendants present this case as an abstract policy disagreement and therefore portray 

the disagreement as non-justiciable. 

B) The Executive Branch has no legislative authority to set policy other than by 
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employing the authority delegated to it by Congress. 

C) The exercise of authority delegated from Congress must comply with the procedural 

requirements of the Administrative Procedures Act (“APA”). 

D) Defendants have not complied with the APA. 

E) It is not an abstract policy agreement whether the APA has been violated or followed. 

F) By arguing this is merely policy disagreement, Defendants confess that their actions 

are ultra vires, in violation of the U.S. Constitution and the underlying substantive 

statutes. 

G) Second, pursuant to 5 U.S.C. § 706(2) of the APA, this Court must hold unlawful and 

set aside any agency action that is  

“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; (B) contrary to constitutional right, power, 
privilege, or immunity; [or] (C) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right.” 
   

H) Therefore, it is mandatory, by statute, upon the Defendants that they conform their 

exercise of delegated authority to the statutory terms and the APA in substance. 

I) Faithfulness and adherence to the underlying statutes is a review commanded by 

Congress under the APA.  The issue is grounded in the APA, not in policy disputes. 

J) Third, Defendants attempt to wield authority delegated to them by Congress in 

violation of the Non-Delegation Doctrine  as recognized by this Circuit in American 

Trucking Associations, Inc. v. United States Environmental Protection Agency, 175 

F.3d 1027 (D.C. Cir. 1999), modified on reh’g by 195 F.3d 4 (D.C. Cir. 1999), 

modified by Michigan v. United States EPA, 213 F.3d 663 (D.C. Cir. 2000) (limiting 

the scope of American Trucking, stating “[w]here the scope increases to immense 

proportions … the standards must be correspondingly more precise”) (citations 
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omitted) cert. granted sub nom. American Trucking Ass’ns, Inc. v. Browner, 120 S. 

Ct. 2193 (2000). 

II. DEFENDANTS HAVE OFFERED NO EVIDENCE OR AFFIDAVITS AND THUS 
PLAINTIFF’S AFFIDAVITS AND FACTUAL RECITATIONS ARE 
UNCONTROVERTED. 

 
The Defendants have not offered any affidavits, declarations or evidence in support of 

their Opposition to a preliminary injunction. Thus the sworn Declaration of Plaintiff is 

uncontroverted and must at this stage of the proceeding be accepted as true in any event. As this 

honorable Court ruled on December 18, 2014, “at this stage of the proceedings, in opposition to 

the defendants' motion to dismiss, the Court need not make any credibility determinations and 

must accept as true the factual allegations made by the plaintiff.” 

However, the Defendants’ positions in their Opposition to preliminary injunction, in the 

operative Memoranda orders, and the OLC legal opinion depend extensively upon unsupported 

assertions of facts and effects that they contend will or will not occur.  The majority of 

Defendants’ Opposition consists of simply arguing “I don’t believe it.”  

Thus, the Defendants effectively concede the factual allegations of the Plaintiff supported 

by sworn declarations. 

III. STANDARD OF REVIEW AND GOVERNING LAW 
 

Plaintiff set forth the standard of review and governing law for a preliminary injunction 

in his motion.  Specifically, the following governing law relates to the initial issue of standing: 

Pursuant to 5 USCS § 702, a person suffering legal wrong because of agency action, or 

adversely affected or aggrieved by agency action within the meaning of a relevant statute, is 

entitled to judicial review thereof.  The APA confers a general cause of action upon persons 

adversely affected or aggrieved by an agency action within the meaning of a relevant statute, but 
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restricts that cause of action if the relevant statute precludes judicial review. 

Even though Army surveillance was generalized, and involved only observation of 

public demonstrations, the Supreme Court upheld as a basis for standing "a present 

inhibiting effect on their full expression and utilization of their First Amendment rights.   

Laird v. Tatum 408 U.S. 1, 28, 92 S.Ct. 2318, 33 L.Ed.2d 154 (1972).  Defendants there 

argued that the surveillance was no more intrusive than what a reporter might observe at a 

public political event.  The plaintiffs could not of course predict which of them if any would 

be subject to any such surveillance.  Nevertheless, the potential inhibiting  effect on citizens 

was sufficient for standing. Id. 

Concerning standing, the Honorable Ellen Segal Huvelle of this Court recently upheld 

standing against a similar component of the Defendants Executive Action Amnesty programs in 

Washington Alliance of Technology Workers v. U.S. Department of Homeland Security, 

(“WATA”)  U.S. District Court for the District of Columbia, Civil Action No. 14-529, 

Memorandum Order November 21, 2014, the Honorable Ellen Huvelle, attached hereto.  In 

upholding “competitor standing” by workers likely to be displaced by foreign workers, Judge 

Huvelle recited the following governing law: 

“To establish constitutional standing, plaintiff must demonstrate that (1) it has 
suffered an injury-in-fact, (2) the injury is fairly traceable to the defendant’s 
challenged conduct, and (3) the injury is likely to be redressed by a favorable 
decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992); see also 
Mendoza v. Perez, 754 F.3d 1002, 1010 (D.C. Cir. 2014). Plaintiff bears the 
burden of establishing each element of standing. See Lujan, 504 U.S. at 561. 
However, on a motion to dismiss, the Court “‘must accept as true all material 
allegations of the Complaint, and must construe the Complaint in favor of the 
complaining party.’” Ord v. Dist. Of Columbia, 587 F.3d 1136, 1140 (D.C. Cir. 
2009) (quoting Warth v. Seldin, 422 U.S. 490, 501 (1975)).” 
 

 As here, DHS attempted to assert a more exacting and rigorous requirement of standing 

than exists under governing law.  DHS in the WATA case asserted the same kind of rigid 
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complaints to standing as here:   “DHS argues that plaintiff has failed to provide sufficient detail 

of the three named members’ training and employment circumstances to establish an injury-in-

fact arising from competition. (Mot. at 13.) In particular, plaintiff did not enumerate the specific 

positions to which its named members applied or planned to apply in the future, their 

qualifications for the job, or whether the position applied for was filled by an OPT student on a 

seventeen-month STEM extension. Id. ” 

 However, such a rigid showing is simply not required for standing. As Judge Huvelle 

ruled:   

“These omissions are not, however, fatal to plaintiff’s standing, for such a 

close nexus is not required. See Honeywell Intern Inc. v. EPA, 374 F.3d 1363, 
1368 (D.C. Cir. 2004) (chemical manufacturer had standing because the 
challenged regulation could lead customers to seek out the manufacturer’s 
competitors in the future); Int’l Union of Bricklayers and Allied Craftsmen, 761 
F.2d at 802 (D.C. Cir. 1985) (standing found despite lack of details regarding 

specific future jobs as to which U.S. bricklayers would compete with foreign 
laborers); Int’l Longshoremen’s and Warehousemen’s Union v. Meese, 891 F.2d 
1374, 1379 (9th Cir. 1989) (union had standing to challenge Immigration and 
Naturalization Service regulation without pleading specific job opportunities lost 
to Canadian longshoremen). Cf. Sierra Club v. Jewell, 764 F.3d 1, at *6 (D.C. Cir. 
2014) (plaintiff’s members need not set foot on disputed property to have interest 
in enjoying it for the purpose of establishing injury).”   
 

“In Mendoza, for example, the Court held that plaintiffs had standing, but 
were not required to show that they applied for and were denied a specific 
position that was filled by a competitor. 754 F.3d 1002. ….” 
 

(Emphases added.)  Thus, the precision in pleading standard desired by DHS is more than what 

is actually required under the law of standing. 

As stated in Flast v. Cohen, 392 U.S. 83, 101,  88 S.Ct. 1942  1953, 20 
L.Ed.2d 947, 'in terms of Article III limitations on federal court jurisdiction, the 

question of standing is related only to whether the dispute sought to be 

adjudicated will be presented in an adversary context and in a form historically 
viewed as capable of judicial resolution.' Or, as we put it in Baker v. Carr, 369 
U.S. 186, 204, 82 S.Ct. 691, 703,  7 L.Ed.2d 663 the gist of the standing issue is 
whether the party seeking relief has 'alleged such a personal stake in the outcome 
of the controversy as to assure that concrete adverseness which sharpens the 
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presentation of issues upon which the court so largely depends for illumination of 
difficult constitutional questions.'  

 
Laird v. Tatum, 408 U.S. 1, 26, 92 S.Ct. 2318, 33 L.Ed.2d 154 (1972) (Emphasis added.) 

One need not wait to sue until he loses his job or until his reputation is 
defamed. To withhold standing to sue until that time arrives would in practical 
effect immunize from judicial scrutiny all surveillance activities, regardless of 
their misuse and their deterrent effect. 

 
Id. at 26 

The U.S. Supreme Court has held that "the question of standing is whether the litigant is 

entitled to have the court decide the merits of the dispute or of particular issues." Warth v. Seldin,  

422 U.S. 490, 498 (1975).  The court's "general power to adjudicate in specific areas of 

substantive law . . . is properly raised by a [FRCP Rule] 12(b)(1) motion," Palmer v. United 

States, 168 F.3d 1310, 1313 (Fed. Cir. 1999), and the burden of establishing the court's subject 

matter jurisdiction resides with the party seeking to invoke it. See McNutt v. Gen. Motors 

Acceptance Corp. of Ind., 298 U.S. 178, 189 (1936); see also Reynolds, 846 F.2d at 748 

(providing that jurisdiction need only be established by a preponderance of the evidence).  

In terms of factual allegations, for the purposes of Plaintiff’s motion, the Court must 

accept as true the unopposed affidavits1 (Exhibit C) of the Plaintiff. Notwithstanding this, the 

factual assertions of the Plaintiff in his sworn declarations are uncontroverted, as Defendants 

have failed to proffer any sworn evidence of their own. In this regard, it is clear that Defendants 

are unwilling to swear to anything for fear of attesting to their misleading statements under oath.  

In opposition to the Defendants’ FRCP Rule 12(b)(1) challenge to Article III standing – 

as cited in a Minute Order by Judge Howell in this case on December 18, 2014, at 10:44 EDT, 

denying live testimony -- “at this stage of the proceedings, in opposition to the defendants' 

                                                 
1 Plaintiff will file his supplemental affidavit tomorrow, December 18, 2014.  
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motion to dismiss, the Court need not make any credibility determinations and must accept as 

true the factual allegations made by the plaintiff.” 

Notwithstanding the legal standards for a preliminary injunction motion, when deciding a 

motion to dismiss for lack of subject matter jurisdiction, the court generally assumes all factual 

allegations are true and draws all reasonable inferences as plead in the complaint in the plaintiff's 

favor. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by Harlow v. 

Fitzgerald, 457 U.S. 800, 814-19 (1982); United Pac. Ins. Co. v. United States, 464 F.3d 1325, 

1327-28 (Fed. Cir. 2006); Hamlet v. United States, 873 F.2d 1414, 1416 (Fed. Cir. 1989) (stating 

that "unchallenged allegations of the complaint should be construed favorably to the pleader").  

IV. STANDING MANDATED BY ALLEGATIONS TAKEN AS TRUE 
 

In addition to Plaintiff’s sworn affidavit attached to his motion, the allegations of the 

Complaint in paragraphs 27 through 32 must be taken as fact for the present purposes of a FRCP 

Rule 12(b)(1) challenge to standing.  Furthermore, pursuant to the Court’s order granting leave to 

file an amended affidavit, Sheriff Arpaio will submit on December 19, 2014, a further affidavit 

making the following supplemental recitation of non-conclusory and actual fact: 

A) Plaintiff Joe Arpaio as Sheriff has been severely affected by increases in the 

influx of illegal aliens motivated by Defendant Obama’s policies of offering 

amnesty. 

B) Plaintiff has a direct economic interest in the Defendants’ Executive Actions.  

C) The financial impact of illegal aliens in Maricopa County, Arizona was at least 

$9,293,619.96 in the costs of holding illegal aliens in the Sheriff’s jails from 

February 1, 2014, through December 17, 2014, for those inmates flagged with 

INS “detainers.” 
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D) Under current law, Plaintiff Arpaio will turn over those committing crimes in 

Arizona who turn out to be citizens of foreign countries to DHS to be deported.  

By contrast, under the Defendants’ new programs, those persons will not be 

subject to deportation (based on newly-committed crimes, at least not without due 

process).  Therefore, those persons committing crimes will serve out their 

criminal sentences in Plaintiff Arpaio’s jails, costing his office even more money. 

E) After years of experience with floods of illegal immigrants crossing the border 

into his jurisdiction as Sheriff, Arpaio has many years of empirical, real-world 

experience and evidence showing how the Defendants’ programs will directly 

impact his operations.   

F) Plaintiff Arpaio has been severely affected and damaged by Defendant Obama’s 

release of criminal aliens onto the streets of Maricopa County, Arizona. 

G) The Office of the Sheriff has already been directly harmed and impacted 

adversely by the Defendants’ June 2012 DACA program. 

H) The Office of the Sheriff will be similarly harmed by the Defendant’s new 

November 20, 2012, Executive Order effectively granting amnesty to illegal 

aliens. 

I) Based on years of real-world, empirical evidence, prior damage will be severely 

increased by virtue of Defendant Obama’s Executive Order of November 20, 

2014, which is at issue. 

J) Plaintiff Joe Arpaio is adversely affected and harmed in his office’s finances, 

workload, and interference with the conduct of his duties, by the failure of the 

executive branch to enforce existing immigration laws, 
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K) Defendant Obama’s past promises of what is in effect amnesty and his DACA 

amnesty have directly burdened and interfered with the operations of the Sheriff’s 

Office 

L) Defendants’ new amnesty executive actions have greatly increased the burden and 

disruption of the Sheriff’s duties. 

M) Experience has proven as an empirical fact that millions more illegal aliens will 

be attracted into the border states of the United States 

N) Experiences and records of the Sheriff’s office show that many illegal aliens – as 

distinct from law-abiding Hispanic Americans – are repeat offenders, such that 

Plaintiff Arpaio’s deputies and other law enforcement officials have arrested the 

same illegal aliens for various different crimes. 

O) Plaintiff Arpaio has turned illegal aliens who have committed crimes over to ICE, 

totaling 4,000 criminals in his jails for state crimes in just an eight-month period. 

However, over 36 percent keep coming back. 

P) Defendants are not, in fact, deporting illegal aliens convicted of crimes in the 

State of Arizona. The Plaintiff has booked perpetrators of state-law crimes into 

his jails, discovered that they are not citizens or Lawful Permanent Residents 

(LPRs) and then handed those criminals over to ICE at DHS for deportation.  

Those same illegal aliens placed in DHS custody are then re-arrested for new 

state-law crimes in Arizona relatively soon thereafter. 

Q) As a result, Defendants will not lower the crime rate by reallocating resources. 
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R) The DACA program which started June 15, 2012, has already severely and 

negatively impacted Arpaio’s office finances, workload, resources, and exposure 

to more calls about criminal incidents. 

S) Arpaio’s empirical evidence provides a solid predictive basis for what the impact 

will be from the November 20, 2014, executive actions. 

T) The President’s policies and statements over six years encouraging illegal aliens 

to come and seek the promised amnesty actually causes an increase in crime in 

Maricopa County, Arizona, including among those who lack any respect for U.S. 

laws. 

U) Moreover, Sheriff Arpaio has also been threatened with death threats by some of 

the same illegal aliens, which is a constitutional violation against him. 

V) Moreover, because under the “Motor Voter” law, deferred action recipients will 

be presented with an application to register to vote at the same time they obtain a 

driver’s license, hundreds of thousands of the 5 million will either believe that 

they are entitled to vote because government officials are inviting them to register 

or won’t care about breaking U.S. law having already broken U.S. law to enter the 

country unlawfully. This impacts Plaintiff directly since he, an elected official, 

has a reputation for being tough on illegal immigrants.  

W) Because Sheriff Arpaio is an elected official, Plaintiff will be harmed by illegal 

aliens voting against him who can register to vote only because they have and will 

easily receive an Employment Authorization Card under Defendants’ executive 

actions, which gives rise to a drivers’ license which allows them to register to 

vote. 
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V. DEFENDANTS’ CHALLENGE TO PLAINTIFF’S STANDING 
 

Defendants futilely challenge standing by the Plaintiff on the following meritless 

grounds: 

A) Defendants characterize the case as an abstract disagreement over policy. 

B) Defendants argue that “Plaintiff has failed to allege any concrete injury whatsoever to 

the Maricopa County Sheriff’s Office.” 

C) Defendants argue that “Plaintiff has failed to allege any concrete injury … traceable 

to the DHS policies challenged in this case,” and that “Plaintiff fails entirely to 

connect these alleged harms to the DHS policies challenged in this litigation.” 

D) Although Defendants acknowledge that the Complaint alleges “harm that the 

Sheriff’s Office allegedly incurs as a result of illegal immigration,” Defendants 

dismiss those allegations as being speculative. 

E) Defendants further object under “the general principle that ‘a citizen lacks standing to 

contest the policies of the prosecuting authority when he himself is neither prosecuted 

nor threatened with prosecution.’ Linda R. S. v. Richard D., 410 U.S. 614, 619 

(1973).”  Defendants further argue that “the challenged DHS policies neither direct 

Plaintiff to take any action nor restrain him in the performance of any of his duties.” 

F) Defendants argue that more illegal aliens will not flood Maricopa County because 

they will realize they don’t qualify for the technical terms of Defendants’ programs. 

G) Defendants argue that in some mysterious way, never explained, granting benefits to 

some illegal aliens will allow them to allocate resources to deporting others. 

H) Defendants also challenge whether illegal aliens who break the law to enter the 

United States, and cross through or enter Arizona without a job, without connections 
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to the community, and without a bank account, and without any financial support are 

associated with an increase in crime in Arizona and Maricopa County in particular. 

I) Defendants argue that Plaintiff’s complaint is with the long-standing refusal of the 

Executive Branch to enforce the law, rather than with the instant, recent programs.  

J) Plaintiff’s injury would not be redressable by this litigation, because “Enjoining 

DACA and DAPA, as Plaintiff seeks to do, would not compel the ultimate removal of 

any alien.” 

Defendants’ arguments are without merit. 

The Plaintiff has standing under the controlling precedent in this Circuit of Mendoza v. 

Perez (D.C. Cir., Record No. 13-5118, Page 9, June 13, 2014)  

        The requirements for standing differ where, as here, plaintiffs seek to enforce 
procedural (rather than substantive) rights. When plaintiffs challenge an action 
taken without required procedural safeguards, they must establish the agency action 
threatens their concrete interest. Fla. Audubon Soc'y, 94 F.3d at 664. It is not 
enough to assert "a mere general interest in the alleged procedural violation 
common to all members of the public." Id.  
 

Once that threshold is satisfied, the normal standards for immediacy and 
redressability are relaxed. Lujan, 504 U.S. at 572 n.7. Plaintiffs need not 
demonstrate that but for the procedural violation the agency action would have 
been different. Ctr. for Law & Educ. v. Dep't of Educ., 396 F.3d 1152, 1160 (D.C. 
Cir. 2005). Nor need they establish that correcting the procedural violation would 
necessarily alter the final effect of the agency's action on the plaintiffs' interest. Id. 
Rather, if the plaintiffs can "demonstrate a causal relationship between the final 
agency action and the alleged injuries," the court will "assume[] the causal 
relationship between the procedural defect and the final agency action." Id.  

 
While it is clear that standing requires more than “a mere general interest in the alleged 

procedural violation common to all members of the public," the Plaintiff has clearly alleged a 

specific injury to his office’s finances, resources, and workload, and also personally. He is not a 

random citizen. 

First, the APA provides a bright-line statutory requirement as explained elsewhere, and 
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the case is simply not a dispute over policy.   The case, governed by the APA, does not implicate 

any of the prudential considerations Defendants assert because Congress has legislated and 

provided a cause of action under the APA. Compliance with the APA, including the APA’s 

requirement to conform with the subject matter legislation, is not a disagreement about policy or 

politics.  It is a statutory cause of action. 

Second, Plaintiff has quite obviously pled concrete injury, which allegations must be 

accepted as true at this stage.  The Plaintiff has provided in his sworn .s that – based on many 

decades of experience – the Sheriff’s Office has and will incur additional expenses, workload, 

drain on its resources, and danger to personnel out on patrol, as well as many other enumerated 

injuries.  

Third, Plaintiff has quite obviously pled that the concrete injury has already been caused 

by Defendants’ June 2012 DACA program and will be caused by Defendants’ November 2014 

executive actions, which allegations must be accepted as true at this stage.  Arpaio alleges under 

oath that the June 15, 2012, DACA program has already caused the adverse effects that he claims 

will be repeated now after the November 20, 2014, Executive Action Amnesty.  Plaintiff is 

challenging the 2012 DACA.  Plaintiff alleges and avers under oath that his Office has already 

experienced from the 2012 DACA program increased expenses, workload, drain on resources, 

and risk for patrolling personnel. 

Fourth, while Defendants strive mightily to tar the Plaintiff’s allegations as “speculative,” 

Sheriff Arpaio’s office has decades of real-world experience and empirical evidence in how 

increases in criminal activity within Maricopa County, Arizona, are correlated with Federal 

policies and programs that are perceived by nationals of foreign countries as an engraved 

invitation to come to the United States for current or future amnesty.  What Defendants seek to 
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characterize as “speculative” is actually the most compelling, real-world experience possible 

based on personal knowledge and belief.  

Contrary to the assertions of the Defendants, a reasonable inference or prediction of an 

injury satisfies standing.  “According to NRDC, the Guidance exacerbates these injuries by 

delaying or suspending future air quality improvements. Any such effect, EPA counters, is 

purely hypothetical because it may never approve an alternative. “Natural Resources Defense 

Council v. Environmental Protection Agency, 643 F.3d 311 (D.C. Cir. July 1, 2011). 

 In the 2011 NRDC v. EPA case, Plaintiff claimed members living in air quality non-

attainment areas.  The members alleged – but could not possibly prove to the standards of 

proximate causation – that ambient air quality affected their health either individually nor to any 

medical diagnosis or medical certainty.   The EPA further objected that it was highly speculative 

to claim that allowing an alternative means of attaining air quality that would be necessity is “not 

less stringent” could cause any harm to the plaintiffs.  Nevertheless, this Circuit only three years 

ago found standing to challenge agency action. 

 Furthermore, it is clear that only a partial contribution making a problem worse is 

sufficient for standing.  Id.  Making an existing problem worse clearly establishes standing.  Id.  

For example, in Natural Res. Def. Council v. Envtl. Prot. Agency (D.C. Cir., 2014), Plaintiffs 

were persons living in the general region around power plants that might conceivably switch to 

the fuels challenged under the challenged administrative rule, but it was unknown if any of the 

plants actually would use the fuels in question: 

“Once EPA promulgated the Comparable Fuels Exclusion, it was " 'a 
hardly-speculative exercise in naked capitalism' " to predict that 
facilities would take advantage of it to burn hazardous-waste-derived 
fuels rather than more expensive fossil fuels. Id. (inferring that "motor 
carriers would respond to the hours-increasing provisions by requiring 
their drivers to use them and work longer days" (quoting Abigail 
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Alliance for Better Access to Developmental Drugs v. Eschenbach, 469 
F.3d 129, 135 (D.C. Cir. 2006))). And the Intervener does not dispute 
that, as it turned out, many facilities did just that.  
 

Therefore, a predictive, strong “inference” that harm will result to the Plaintiff from the 

agency action is routinely held to be sufficient to constitute standing.   

Fifth, Sheriff Arpaio is not suing as just a random citizen complaining that someone else 

was not prosecuted, but as an elected Sheriff and government official whose resources and 

budget are directly harmed.  Defendants contend that the Defendants’ actions do not direct 

Sheriff Arpaio to take any action nor restrain him in the performance of his duties.  That is 

incorrect.  Under current law, the Sheriff’s Office hands nationals of foreign countries who 

violate laws over to the DHS (ICE) for deportation.  Under Defendants’ new programs, because 

illegal aliens who break the law are not subject to deportation, they have and will remain 

imprisoned in Sheriff Arpaio’s jails, costing the Sheriff’s Office money.   

 Indeed, if the Court applied the Defendants’ approach to standing on this point, then the 

U.S. Government would not have had standing to challenge Arizona’s SB1070 law in Arizona v. 

United States, 132 S. Ct. 2492 (2012).  There, Arizona’s SB1070 law did not prohibit the U.S. 

Government from taking any action nor require the U.S. Government to do anything by 

Arizona’s state-level statute.  SB1070 simply agreed with Federal immigration law and 

encouraged Arizona personnel to hand illegal aliens over to DHS in compliance with existing 

law.  Yet speculation that the U.S. Government might be encouraged to more faithfully execute 

existing laws in its enforcement activities by SB 1070 gave the U.S. Government standing to sue 

the State of Arizona.  Clearly there was no standing by the United States to sue Arizona if we 

followed the Defendants’ analysis here. 

Sixth, Sheriff Arpaio has real world experience and empirical evidence that illegal aliens 
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are in fact attracted to enter or cross through Arizona, committing a trail of crimes along the way, 

regardless of whether they have read the fine print of U.S. immigration policies or whether they 

technically qualify for the latest Federal program encouraging illegal immigration.  It is an 

empirical fact that illegal aliens who do not qualify for current amnesty or deferred action 

programs do not know or care if they qualify, but are motivated to enter the country on the 

expectation that if one group of illegal aliens is granted amnesty, they will get amnesty in the 

next wave or the next program. 

Seventh, injury to sustain standing need not be all-or-nothing, a light switch.  Defendant’s 

actions will make the injury to Sheriff Arpaio’s office worse than it was in recent years.  While 

there is a long-standing problem with the Executive Branch’s flagrant refusal to obey or enforce 

the law, the fact that Defendants’ programs will make the problem worse is sufficient for 

standing.  Past problems provide an empirical basis that the problem will get worse. 

As explained in this Circuit in Natural Resources Defense Council v. Environmental 

Protection Agency, 643 F.3d 311 (D.C. Cir. July 1, 2011), “In any event, even assuming that a 

resulting program were perfectly equivalent, the delay in improving air quality would still injure 

NRDC members.”  So mere delay in enforcement is sufficient to establish standing as to persons 

living vaguely in the vicinity of plants which might or might not choose to use the alternative 

fuel, who might or might not be medically affected in ways that cannot be proven medically or as 

proximate causation. “ 

Furthermore, this Circuit in 2011 considered in its standing analysis whether anyone else 

would have standing:  “Were EPA to prevail, although NRDC might well have standing to bring 

an as-applied challenge to any particular "not less stringent" determination, no one would have 

standing to challenge EPA's authority to allow alternatives in the first place.  Especially given 
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that Congress enacted Subpart 2 for the very purpose of curtailing EPA discretion, see Am. 

Trucking, 531 U.S. at 484-86, 121 S. Ct. 903, it would be ironic indeed if the application of 

standing doctrine allowed EPA to effectively maintain that very discretion. Neither precedent nor 

logic requires us to adopt such a counterintuitive approach to standing.”  Id. 

Eighth, Defendants are compelled under law enacted by Congress to remove illegal 

aliens.  The Defendants’ unconstitutional executive actions illegally contravene current law to 

relieve the Executive Branch from the obligation imposed by Congressional enactment.  

Therefore, enjoining the Defendants’ programs would leave in place current law, under which 

they are indeed compelled to deport nationals of foreign countries unlawfully present in the 

country.  However, enjoining the program would also immediately signal to potential future 

trespassers that they cannot expect to receive amnesty. 

Lujan v. Defenders of Wildlife,, 504 U.S. 555, 562, 112 S.Ct. 2130 (1992) explains that 

where a plaintiff's asserted injury arises from the government's allegedly unlawful regulation [of 

a third party]" the critical question is how the third party would respond to an order declaring the 

government's action illegal. 

VI. DEFENDANTS DID NOT OPPOSE WHAT PLAINTIFF SEEKS:   
DEFENDANTS’ PROGRAMS ARE NOT ENFORCEMENT DISCRETION  
 
Defendants extensively brief and argue the case as grounded only on the Executive 

Branch’s inherent authority to engage in enforcement discretion.   

Fatal to the Defendants’ argument, however, is the reality that Defendants June 2012 

DACA and November 2014 Executive Action Amnesty are not exercises of prosecutorial 

discretion.   

As analyzed and explained by U.S. District Judge Arthur J. Schwab, in United States v. 

Elionardo Juarez-Escobar, in the United States District Court for the Western District of 
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Pennsylvania (Criminal Case No. 14-0180, December 16, 2014), Defendants’ Executive Actions 

do not qualify as prosecutorial discretion or enforcement discretion.  See, Exhibit A, attached. 

VII. DEFENDANTS PROGRAMS ARE UNCONSTITUTIONAL OR UNLAWFUL:  
DEFENDANTS ADMIT THAT PROGRAMS ARE UNLAWFUL 

 
As Plaintiff briefs already in the Motion, the Executive Branch has no authority to set 

policy in this area, as Defendants claim.  As further analyzed and explained by U.S. District 

Judge Arthur J. Schwab, in United States v. Elionardo Juarez-Escobar, in the United States 

District Court for the Western District of Pennsylvania (Criminal Case No. 14-0180, December 

16, 2014), the Defendants’ programs are unconstitutional. Judge Schwab ruled that: 

President Obama contended that although legislation is the most appropriate course of 

action to solve the immigration debate, his Executive Action was necessary because of 

Congress’s failure to pass legislation, acceptable to him, in this regard. This proposition is 

arbitrary and does not negate the requirement that the November 20, 2014 Executive Action be 

lawfully within the President’s executive authority. It is not.  

“In the framework of our Constitution, the President’s power to see that the laws are 

faithfully executed refutes the idea that he is to be a lawmaker. The Constitution limits his 

functions in the lawmaking process to the recommending of laws he thinks wise and the 

vetoing of laws he thinks bad.” Youngstown, 343 U.S. at 587.  

Congress’s lawmaking power is not subject to Presidential supervision or control. 

Youngstown, 343 U.S. at 587. Perceived or actual Congressional inaction does not endow 

legislative power with the Executive. This measurement - - the amount/length of 

Congressional inaction that must occur before the Executive can legislate - - is impossible to 

apply, arbitrary, and could further stymie the legislative process. 
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President Obama stated that the only recourse available to those members of 

Congress who question his wisdom or authority in this regard would be to “pass a bill” and 

that “the day I sign that bill into law, the actions I take will no longer be necessary.” 

Presidential action may not serve as a stop-gap or a bargaining chip to be used against the 

legislative branch. While “the power of executing the laws necessarily includes both 

authority and responsibility to resolve some questions left open by Congress that arise 

during the law’s administration,” it does not include unilateral implementation of legislative 

policies. Utility Air Regulatory Group v. E.P.A.,134 S.Ct. 2427, 2446 (Jun. 23, 2014).  

This Executive Action “cross[es] the line,” constitutes “legislation,” and effectively 

changes the United States’ immigration policy. The President may only “take Care that the 

Laws be faithfully executed . . . ”; he may not take any Executive Action that creates laws. 

U.S. Const., Art. II, § 3. 

VIII. PAST DEFERRED ACTION DOES NOT MAKE DEFERRED ACTION LEGAL  
 
Plaintiff also rejects the validity of the Defendants’ deferred action programs as being 

grounded mainly on past practice.  The fact that the Executive Branch has acted unlawfully in 

the past does not make its actions lawful now.   Contrary to public discussions out of court about 

reactions to different Presidents, Plaintiff’s counsel has actually sued the prior Bush 

Administration over various matters and does not accept these practices as lawful no matter who 

engaged in them. 

Defendants argue on Page 8 of the Opposition that Congress specified specific 

circumstances in which deferred action status will be available.  Fatal to their Executive Actions 

now, however, Congress has not authorized deferred action in the situations and in the wide 

breadth involved here. 
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IX. IN THE UNLIKELY EVENT THAT PRESIDENT OBAMA’S SO-CALLED 
EXECUTIVE ACTIONS ARE NOT DEEMED UNCONSTITUTIONAL, WHICH 
IT UNDOUBTEDLY IS, PRESIDENT OBAMA AND THE OTHER 
DEFENDANTS ACTED IN VIOLATION OF THE ADMINISTRATIVE 
PROCEDURE ACT (APA) THROUGH WHAT IN EFFECT AMOUNTS TO HIS 
ILLEGAL RULE-MAKING. 

President Obama has attempted to nullify the law of the United States, enacted by 

Congress, with regard to immigration and the presence of aliens who are working in the country, 

by ordaining Executive Actions followed by “guidance” Memoranda (“Memoranda orders”) 

being issued by the Secretary of the Department of Homeland Security, Jeh Charles Johnson. 

As mentioned above, the primary and dominant feature of these executive actions is that 

the Defendants have established a complex regime to confer affirmative benefits upon 

approximately 40% of the estimated citizens of foreign countries residing illegally in the U.S.   

It is true that a Congressionally-enacted statute does allow the Attorney General 

(apparently now the Secretary DHS) to make a “determination” – that is, an individualized 

decision on a case-by-case basis – whether to grant an Employment Authorization Card to a 

person whose deportation has been deferred.  However, the Defendants have erected a complex 

regulatory scheme whose centerpiece “Holy Grail” is the coveted right to work in the United 

States.  Even though a statute allows the granting of work permit if the Attorney General 

“determines” it to be appropriate, the Defendants are still setting up a regulation under which that 

power will be exercised.  This scheme replaces the Attorney General’s “determin[ation]” with a 

set of broad criteria intended to automatically cover approximately 40% of all illegal aliens. 

Under the Executive Actions and applicable administrative guidance, an undocumented 

immigrant is automatically eligible for deferred action if he or she applied for deferred action 

and if he or she:  

(1) is not an enforcement priority under Department of Homeland 
Security Policy;  
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(2) has continuously resided in the United States since before January 
1, 2010;  

(3) is physically present in the United States both when Homeland 
Security announces its program and at the time of application for 
deferred action;  

(4) has a child who is a U.S. citizen or Lawful Permanent Residence; 
and  

(5) presents “no other factors that, in exercise of discretion, make[] the 
grant of deferred action inappropriate.”  

 
Karl R. Thompson, Principal Deputy Assistant Attorney General, Office of Legal 

Counsel, The Department of Homeland Security’s Authority to Prioritize Removal of Certain 

Aliens Unlawfully Present in the United States and to Defer Removal of Others, 38 Op. O.L.C., 

25, November 19, 2014, citing Johnson Deferred Action Memorandum at 4. 

The Department of Homeland Security has issued an operative Memorandum to reflect 

the priorities for deportation referenced in President Obama’s November 20, 2014 Executive 

Action. Johnson, Policies for the Apprehension, Detention and Removal of Undocumented 

Immigrants, November 20, 2014. Individuals who may otherwise qualify for deferred 

deportation under the Executive Action, will not be permitted to apply for deferred action if they 

are classified in one of the three (3) categories of individuals who will be prioritized for 

deportation. The Secretary of the Department of Homeland Security provided that the civil 

immigration enforcement priorities (apprehension and removal) will be as follows:  

 Priority 1 (threats to national security, border security, and public safety), which 

includes those who: are engaged in or suspected or terrorism or espionage; are 

apprehended attempting to enter the United States; have been convicted of an 

offense involving gangs; have been convicted of a felony “other than a state or local 

offense for which an essential element was the alien’s immigration status”; and have 

been convicted of an “aggravated felony”;  

 Priority 2 (misdemeanants and new immigration violators), which includes those 

who have been: convicted of three or more misdemeanor offenses arising out of 
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three separate incidents (other than minor traffic offenses or state or local offenses 

involving their immigration status); convicted of a “significant misdemeanor”; 

apprehended after “unlawfully entering or re-entering the United States and cannot 

establish to the satisfaction of an immigration officer that they have been physically 

present in the United States continuously since January 1, 2014”; and found to have 

significantly abused the visa or visa waiver programs; and   

 Priority 3 (other immigration violations), which includes those who have been 

issued a final order of removal on or after January 1, 2014.  

Johnson, Policies for the Apprehension, Detention and Removal of Undocumented Immigrants 

(emphasis added).  

The operative Memoranda set forth that individuals in all three (3) of these priority 

groups should be removed from the United States unless they qualify for asylum or other forms 

of relief. Further, undocumented immigrants who are not within these categories may be 

removed “provided, in the judgment of an ICE Field Office Director, removing such an alien 

would serve an important federal interest.” Id.  All decisions regarding deportation are to be 

based on the totality of the circumstances. Id.  

These operative Memoranda orders thus establish complex and detailed rules governing 

broad categories of persons and circumstances.  The very nature of these Executive Actions is to 

create a standardized approach which produces exactly the same result in each and every case 

and there is only one possible outcome which is granted to all whom meet the general criteria. 

All those who meet the criteria get the “Holy Grail” of the right to work in the United States, 

creating a magnet for more millions of illegal aliens to rush the borders.   

The millions of persons who meet the regulatory criteria get only one possible result: they 

are granted deferred action and are entitled to both remain in the United States and are given the 

legal right to work as well. Those who do not meet the regulatory criteria do not get that result, 
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and receive no change from their current status. This extends beyond prosecutorial discretion and 

replaces individual decision-making with mass standardization.  Ultimately, President Obama’s 

so-called Executive Actions are rule-making subject to the provision of the APA. 

X. THE EXECUTIVE ACTIONS AND MEMORANDA ARE NOT GENERAL 
STATEMENTS OF POLICY BUT ARE RULE-MAKING AND NOT POLICY.  

Defendants argue that their Executive Actions and Memoranda Orders “reflect[] a general 

statement of policy by the agency, a type of agency action that the APA explicitly exempts from 

the notice-and-comment requirements.”  Defs. Opp. at p.33.  It is thus Defendants’ position that 

if they label the Executive Actions “general statements of policy” that they circumvent the 

legislative process.  This argument has no merit. Pursuant to the above facts, and well-

established law, Defendants’ operative Memoranda orders are legislative rules that must comply 

with the APA’s procedural and substantive requirements and are not general statements of 

policy. 

This Circuit has rejected the proposition that an agency can escape judicial review under 

Section 704 by labeling its rule an “informal” guidance document   Better Gov’t Ass’n v. Dep’t of 

State, 780 F.2d 86, 93 (D.C. Cir. 1986); see also Continental Airlines, Inc. v. CAB, 173 U.S. 

App. D.C. 1, 522 F.2d 107, 124 (D.C. Cir. 1974) ("The label an agency attaches to its action is 

not determinative.").  Since the labeling of the Executive Actions is thus irrelevant, the actions 

themselves must be compared to previous court holdings. 

In Nicholas v. INS, 590 F.2d 802, 807-08 (9th Cir. 1979), the U.S. Court of Appeals for 

the Ninth Circuit held that Immigration and Naturalization Service’s2 (“INS”)’s 1978 

“instructions” regarding deferred action constituted a substantive rule requiring rule-making 

formalities under the APA. Further, in Morton v. Ruiz, 415 U.S. 199, 232 (1974), the U.S. 
                                                 

2 Recently re-organized into the United States Citizenship and Immigration Services 
(USCIS) and Immigration and Customs Enforcement (ICE). 
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Supreme Court held that the Bureau of Indian Affairs (“BIA”) could not create “eligibility 

requirements” for allocating funds among Native Americans without complying with the APA 

requirements to establish the criteria as regulations. Id. at 230 - 236. Here, like the BIA, the DHS 

created eligibility criteria in a similar fashion.  DHS’ criteria determine the right of millions of 

people to remain in the United States.  Since eligibility to receive funding triggers the APA 

under Ruiz, then eligibility for deferred action also does. 

Second, the operative Memoranda orders are also legislative rules subject to the 

rulemaking requirements of the APA because they are substantive rules. A rule is substantive 

(and hence must comply with the APA) “if it either appears on its face to be binding, or is 

applied by the agency in a way that indicates it is binding.” General Elec. Co. v. EPA, 290 F.3d 

377, 383 (D.C. Cir. 2002) (citation omitted) In Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 94 

(D.C. Cir. 1997) the D.C. Circuit held that the primary distinction between a substantive rule and 

a general statement of policy . . . turns on whether an agency intends to bind itself to a particular 

legal position. Id.; see also American Bus Ass’n v. United States, 627 F.2d 525, 532 (D.C. Cir. 

1980). 

Even more, the Memoranda orders are legislative rules subject to the rulemaking 

requirements of the APA because each order “puts a stamp of agency approval or disapproval on 

a given type of behavior,” as analyzed by Chamber of Commerce v. DOL, 174 F.3d 206, 212 

(D.C. Cir. 1999).  In Chamber of Commerce, this Circuit held that the Department of Labor 

promulgated a substantive rule when it told employers that they could avoid 70-90% of 

workplace inspections if they participated in a new “Cooperative Compliance [Executive 

Action].” 174 F.3d at 208.   
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Here, similarly, the Defendants establish criteria and Executive Actions so that those who 

participate are designated lower-risk and can avoid enforcement and prosecutorial action by their 

participation in the Executive Action, thereby allocating enforcement activity. As a result, the 

Defendants must comply with the rule-making procedures imposed by the APA, including 

posting a precise Notice of Proposed Rule-Making (NPRM) in the Federal Register and 

receiving, reviewing, and analyzing public comments before finalizing any regulation. 

Thus, for the reasons shown above, Defendants’ Memoranda orders are subject to the 

provisions of the APA. 

a. President Obama’s In Effect Illegal Rule-Making Violates Federal Law 
Because Notice Of The Rule-Making Should Have Been Published In The 
Federal Register For Public Comment, As It Affects A Wide Swath Of 
People And Businesses, And The Substantive Rule Was Not Published At 
Least Thirty Days Before Its Effective Date. 

 
The APA establishes the procedural requirements for notice-and-comment rule-making. 5 

U.S.C. § 553(b) of the APA states that “[g]eneral notice of proposed rule making shall be 

published in the Federal Register, unless persons subject thereto are named and either personally 

served or otherwise have actual notice thereof in accordance with law.” “After notice required by 

this section, the agency shall give interested persons an opportunity to participate in the rule 

making through submission of written data, views, or arguments with or without opportunity for 

oral presentation.” 5 U.S.C. § 553(c). Finally, “the required publication or service of a 

substantive rule shall be made not less than 30 days before its effective date.” 5 U.S.C. § 553(d).  

Congress passed the APA in an effort “to improve the administration of justice by 

prescribing fair administrative procedure.” David B. Chaffin, Note, Remedies for Noncompliance 

with Section 553 of the Administrative Procedure Act: A Critical Evaluation of United States 
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Steel and Western Oil & Gas, 1982 Duke L.J. 461, 462 (1982), available at 

http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2809&context=dlj.3  

There are several reasons for immediately invalidating a challenged rule 
following a finding of noncompliance with section 553. First because section 
553 procedures serve to educate agencies and apprise them of the public 
interest the rule may be inaccurate and contrary to the public interest, and thus 
unworthy of being extended. Second, enforcement of a rule that results from 
improper procedure runs afoul of fundamental notions of democratic 
government. Third, leaving the rule temporarily in effect may have undesirable 
effects on the procedures on remand.  

 
Id. at 471. “When a court allows such a rule to remain in force, it extends the life of an 

illegitimate exercise of power and [ ] promotes abuses of [ ] power.” Id. at 474. 

“Since the enactment of the APA, numerous rules have been challenged on the ground 

that the promulgating agency did not comply with the procedural requirements of section 553.” 

Id. at 464. “Most courts sustaining such procedural challenges immediately invalidate the rule 

and remand the case to the agency with instructions to follow proper section 552 procedures. The 

[D.C. Circuit] followed this practice in Tabor v. Joint Board for Enrollment of Actuaries[, 566 

F.2d 705 (D.C. Cir. 1977)].” Id. at 464-66.  

In Tabor, experienced actuaries challenged regulations establishing standards and 

qualifications for persons performing actuarial services for pension plans to which . . . (ERISA) 

applies. The actuaries argued, inter alia, that the Joint Board had violated section 553 by failing 

to publish a statement of basis and purpose with the rules. [Although] the district court granted 

the Board’s motion for summary judgment[,] [t]he Court of Appeals for the [D.C. Circuit] 

                                                 
3 (Citing Senate Comm. On The Judiciary, Administrative Procedure Act: Report Of The 

Committee On The Judiciary, S. Rep. No. 752,79th Cong., 1st Sess. 7 (1945), reprinted in 
Legislative History Of The Administrative Procedure Act, S. Doc. No. 248, 79th Cong., 2d Sess. 
1, 187 (1946)).  
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reversed, vacating the rules and remanding the case to the Board ‘to enable it to adopt new rules 

accompanied by a contemporaneous statement of basis and purpose.’  Id. at 466.  

Moreover, in New Jersey v. EPA, 626 F.2d 1038, 1045 (D.C. Cir. 1980), the this Circuit 

held that the Administrator in that case “erred in declining to adhere to the notice-and-comment 

requirements of section 553 of the APA.” This Circuit emphasized “that judicial review of a rule 

promulgated under an exception to the APA's notice-and-comment requirement must be guided 

by Congress's expectation that such exceptions will be narrowly construed.” Id.  

In Am. Bus Ass’n v. United States, 627 F.2d 525 (D.C. Cir. 1980), the D.C. Circuit found 

that section 553 “was one of Congress’s most effective and enduring solutions to the central 

dilemma it encountered in writing the APA reconciling the agencies’ need to perform effectively 

with the necessity that ‘the law must provide that the governors shall be governed and the 

regulators shall be regulated, if our present form of government is to endure.’” 627 F.2d at 528. 

In sum, this Circuit has found it “commonplace that notice-and-comment rule-making is 

a primary method of assuring that an agency's decisions will be informed and responsive.” New 

Jersey, 626 F.2d at 1045. Accordingly, this Circuit ruled that “the various exceptions to the 

notice-and-comment provisions of section 553 will be narrowly construed and only reluctantly 

countenanced.” Id. 

If President Obama, in “‘carrying out [his] ‘essentially legislative task,’ ha[d] infused the 

administrative process with the degree of openness, explanation, and participatory democracy 

required by the APA, [he would] thereby have ‘negated the dangers of arbitrariness and 

irrationality in the formulation of rules . . . .” See id. (quoting Weyerhaeuser Co. Costle, 590 F.2d 

1011, 1027-28 (D.C. Cir. 1978).  
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As such, at a minimum, President Obama’s proposed illegal rule-making should have 

been made available for public comment, as it is unlawful to have not done so by intentionally 

not publishing it in the Federal Register.  

President Obama, however, decided to ignore the commonplace practice of following the 

procedures listed in the section 553 of the APA. As President Obama’s in effect illegal rule-

making will affect a swath of people and businesses, the President “must always learn the . . . 

viewpoints of those whom its regulations will affect. . . . [P]ublic participation . . . in the rule[-

]making process is essential in order to permit administrative agencies to inform themselves.” 

Chaffin, supra at 471.4 (Exhibit B). 

Accordingly, the Court should invalidate President Obama’s in effect illegal rule-making, 

as it is consistent with the D.C. Circuit’s past decisions and remedies in a plethora of cases 

concerning section 553 violations.   

b. President Obama Violated APA, 5 U.S.C. § 706 Because His In Effect Illegal 
Rule-Making Conflicts With Congressional Law. 

 
The APA prohibits federal agencies from authorizing what Congress has prohibited. See, 

e.g., Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984) (“If the intent of Congress is 

clear, that is the end of the matter; for the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress.”). Defendant Obama and the other Defendant’s 

DACA and Executive Action Amnesty directly conflicts with congressional law and is thus an 

illegal and invalid agency action pursuant to 5 U.S.C. §§ 702-06. 

Pursuant to 5 U.S.C. § 706(2), the APA requires this Court to hold unlawful and set aside 

any agency action that is:  

                                                 
4 “[A] rule of broad scope affects many individuals and therefore requires consideration 

of a wide variety of viewpoints to define the public interest.” Chaffin, supra at 471. 
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(a) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; (b) contrary to constitutional right, power, privilege, 
or immunity; [or] (c) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right. 

 
Concerning the substance of agency action, an agency cannot promulgate a rule that is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  

Specifically, an agency’s rule cannot conflict with what Congress has said in Congressional 

enactments.  Id. § 706(2)(A). 

XI. DEFENDANTS’ EXECUTIVE ACTIONS AND MEMORANDA ORDERS 
CONFLICT WITH CONGRESSIONAL ENACTMENTS 

a. Congressional Law on Detention and Removal of Illegal Aliens. 
 

Under 8 U.S.C. § 1225, every person who is not legally present in the United States 

“shall” be “inspected” by immigration officers (DHS personnel) and if the officer determines 

that the individual is not clearly and beyond a doubt entitled to be admitted, the individual “shall 

be detained” for removal proceedings. 8 U.S.C. § 1225(a)(1), (3), (b)(2)(A).  

This imposes a mandatory duty on the executive branch. See Crane v. Napolitano, No. 

3:12-cv-03247-O, 2013 WL 1744422, at * 8 (N.D. Tex. Apr. 23, 2013) (holding that 8 U.S.C. § 

1225 imposes a mandatory duty and explaining that “[t]he Supreme Court has noted that 

Congress’s use of the word ‘shall’ in a statute imposes a mandatory duty on an agency to act.”) 

(citing Fed. Express Corp. v. Holowecki, 552 U.S. 389, 399 (2008)).  

This mandatory duty extends to the removal of any undocumented immigrant present in 

violation of federal law, unless Congress provides a specific exception. See 8 U.S.C. §§ 1182, 

1227(a)(1), 1229(b), 1254 (setting standards for inadmissibility and categories for deportability, 

along with limited statutory exceptions, such as cancellation of removal and temporary protected 

status). Thus, Congress has provided that it is illegal for undocumented immigrants to be in the 

United States and has required the executive branch to remove those individuals.  
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b. Congressional Law On Undocumented Parents Of U.S. Citizen Or Legal 
Permanent Residents. 

 
Congress has further enacted an elaborate statutory scheme governing the lawful 

presence of undocumented parents of U.S. citizens or legal permanent residents. See, e.g., 8 

U.S.C. §§ 1151(b)(2)(A)(i), 1182(a)(9)(B)(i)(II), 1201(a), 1255. 

Title 8 specifies a precise mechanism by which parents of U.S. citizens may apply to stay 

in the country lawfully.  In particular, the parents must meet certain strict requirements: they 

must (i) wait until their child turns twenty-one (21), (ii) voluntarily leave the country, (iii) wait 

10 more years, and then (iv) obtain a family-preference visa from a U.S. consulate abroad. 8 

U.S.C. §§ 1151(b)(2)(A)(i), 1182(a)(9)(B)(i)(II), 1201(a), 1255. Congress also has provided that 

it is “unlawful” for anyone to hire an “unauthorized alien.” Id. § 1324a(a)(1). Congress 

specifying the proper mechanism prevents DHS from now creating its own. See, e.g., API v. 

EPA, 198 F.3d 275, 278 (D.C. Cir. 2000) (“[I]f Congress makes an explicit provision for apples, 

oranges and bananas, it is most unlikely to have meant grapefruit.”).   

c. Defendant’s Memoranda Orders Are Not “In Accordance With” The Laws 
Enacted By Congress. 

 
Defendants’ Memoranda orders create legal rights for millions of undocumented 

immigrants and do so by rewriting the immigration laws and contradicting the priorities adopted 

by Congress. 

First, contrary to 8 U.S.C. § 1225’s requirements, Defendants have now ordered that 

immigration officers shall not “inspect[ ]” or institute “removal proceedings” against 4 to 5 

million of the eleven million undocumented immigrants in the United States. Defendants have 

thus over-ruled the operation of 8 U.S.C. § 1225 for nearly 40% of the estimated illegal aliens 

that 8 U.S.C. § 1225 commands them to deport.  
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Furthermore, Defendants have announced that all 5 million of these illegal aliens will 

receive work permits, without following the mandatory procedures for classifying a category of 

undocumented immigrants as work-eligible. See, e.g., 8 U.S.C. § 1324(a) (barring any hiring of 

an “unauthorized alien”); 8 C.F.R. § 274a.12 (providing, by regulation, narrowly defined 

“[c]lasses of aliens authorized to accept employment”).  

Authorizing work permits for an entire category of millions of individuals legally 

prohibited from employment exceeds any discretion Defendants have to issue work permits and 

contradicts Defendants’ statutory duties to deport those persons. Thus, Defendant Obama and the 

other Defendants’ Executive Actions violate the requirements of the APA because the reversal of 

the executive branch’s positions in conflict with existing regulations and law is necessarily 

arbitrary, capricious, arbitrary, an abuse of discretion, unreasonable, and otherwise not in 

accordance with law. If the previously promulgated regulations were well grounded in law and 

fact, then a dramatic departure from those regulations most likely cannot also be well grounded 

in law and fact. 

As such, the DHS operative Memoranda Orders violate the aforementioned provisions in 

5 U.S.C. § 706, and they are therefore unlawful and invalid. See, e.g. Match-E-Be-Nash-She-

Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2208 (2012) (“The reviewing 

court shall . . . hold unlawful and set aside agency action . . . not in accordance with law [or] in 

excess of statutory jurisdiction [or] authority.”) (quoting 5 U.S.C. §§ 706(2)(A), (C)). 
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XII. EVEN IF THERE WAS PROPER NOTICE-AND-COMMENT RULE-MAKING, 
WHICH THERE WAS NOT, A RATIONAL BASIS FOR THE SUBSTANTIVE 
RULE DOES NOT EXIST. 

 
Requirements of administrative rationality flow from several sources, principally the Due 

Process Clause of the Fifth Amendment and the APA. See Adrian Vermuele, Rationally 

Arbitrary Decisions (in Administrative Law), Harvard Pub. L. Working Paper No. 13-24 at *3 

(Mar. 2013),5  5 U.S.C. § 706 states, in relevant part, that “[t]o the extent necessary to decision 

and when presented, the reviewing court shall decide all relevant questions of law, interpret 

constitutional and statutory provisions, and determine the meaning or applicability of the terms 

of an agency action. The reviewing court shall hold unlawful and set aside agency action, 

findings, and conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706(2)(A).  

As relevant here, the APA, requires that agencies (1) must act within the bounds 
of their delegated statutory mandates; (2) must provide ‘substantial evidence’ or 
at least a reasoned evidentiary basis for their factual findings; (3) and, most 
crucially for my purposes, must offer reasons for their policy choices, reasons 
that connect the facts found to the choices made. The last requirement stems 
most directly from Section 706(2)(A) of the Act, requiring courts to set aside 
agency action that is ‘arbitrary, capricious, [or] an abuse of discretion[, also 
known as ‘rationality review’].  

 
Vermuele, supra at 3. 
  

In a recent decision, New York v. Nuclear Regulatory Commission (681 F.3d 471 
[D.C. Cir. 2012]), the Court of Appeals for the District of Columbia Circuit -- the 
nation’s premier administrative-law tribunal -- went so far as to use language 
incautiously suggesting that an agency assessing the environmental consequences 
of its action must articulate an expected harm analysis that ‘examine[s] both the 
probability of a given harm occurring and the consequences of that harm if it does 
occur.’ 

 
Id. at 4. 
  

                                                 
5 available at http://www.law.harvard.edu/faculty/faculty-workshops/faculty-workshop-

secure/vermeule.faculty.workshop.spring2013.pdf . 
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Although the scope of review under the arbitrary and capricious standard is narrow and 

the court is not empowered to substitute its judgment for that of the agency, Rural Cellular Ass'n 

v. FCC, 588 F.3d 1095, 1105 (D.C. Cir. 2009), the agency must provide a “rational connection 

between the facts found and the choice made” so as to afford the reviewing court the opportunity 

to evaluate the agency's decision-making process. Muwekma Ohlone Tribe v. Salazar, 708 F.3d 

209, 220 (D.C. Cir. 2013); see also Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 

While ‘we have long held that agency determinations based upon highly complex and 

technical matters are entitled to great deference,’ Domestic Secs., Inc. v. SEC, 333 F.3d 239, 248 

(D.C. Cir. 2003) (quotation marks and brackets omitted), ‘we do not defer to the agency's 

conclusory or unsupported suppositions.’  Muwekma Ohlone Tribe, 707 F.3d at 220; McDonnell 

Douglas Corp. v. U.S. Dep't of the Air Force, 375 F.3d 1182, 1187 (D.C. Cir. 2004). 

Even as a matter of policy, which Defendants miserably argue gives them the right to 

override Congress and do as they please, the Executive Actions and operative Memoranda orders 

are unconstitutional as failing the rational basis test for the exercise of delegated authority in 

administrative law. Defendant Obama and the other Defendants’ justification for granting 

amnesty is that the amount of resources and effort it would take to track down and deport illegal 

aliens is excessive. However, not granting work permits would encourage many illegal aliens to 

voluntarily return home if they find it difficult to find employment in the United States. Thus is 

no rational basis for the executive branch to grant employment authorization to work within the 

United States as part of granting amnesty or deferred removal of illegal aliens.  
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XIII. A MULTITUDE OF POLICY CONSIDERATIONS WARRANT THE 
INVALIDATION OF PRESIDENT OBAMA’S IRRATIONAL SO-CALLED 
EXECUTIVE ACTIONS AND EVEN IF THE EXECUTIVE ACTIONS AT ISSUE 
ARE POLICY, WHICH THEY ARE NOT LEGALLY, THERE IS NO 
RATIONAL BASIS FOR THEM.  

 
There are many policy reasons why President Obama’s executive amnesty will cause 

immediate harm. For one, the Obama administration is hiring 1,000 new workers to quickly 

process applications for amnesty. As the new workers in Crystal City, Virginia, clearly won’t 

have any expertise in immigration, they will rubber-stamp every application. 

The 5 million illegal aliens slated to receive amnesty will also be granted a work permit, 

technically called an Employment Authorization Card. The card can be used in most states to 

receive a driver’s license. Under the “Motor Voter” law, people are encouraged by the 

government to register to vote while getting a driver’s license. When officials invite them to 

register to vote, illegal aliens with little understanding may accept the invitation. Illegal aliens 

could think they wouldn’t be asked to register if they shouldn’t. Moreover, our voting 

registration system runs mostly on the honor system. Nobody investigates until there is a 

complaint. Even if due to misunderstanding, we could have millions of illegal aliens actually 

voting in the 2016 election. The amnesty to illegal aliens could start tilting elections as early as 

2015. 

In addition, many businesses will face legal jeopardy when they hire employees because 

of President Obama’s lawlessness. Approximately 5 million new illegal aliens may now show up 

at your business applying for a job holding an “Employment Authorization Card.” This is a 

modern work permit—it is the same work permit that legal immigrants get when they come to 

the country honorably, above board and playing by the rules. As such, a business will not know 

if the applicant is legally in the country or not, as there is no clue how or why a person got the 
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work permit. 

President Obama does not have the legal authority to implement if so-called executive 

action, and as a result, we will have 5 to 6 million illegal aliens throughout the country 

presenting Employment Authorization Cards (historically an Employment Authorization 

Document) to get jobs, placing employers in an untenable and risky position. On the one hand, it 

is illegal to hire an employee or independent contractor who is an illegal alien. If a lawbreaker’s 

work permit is invalid, then the employer is breaking the law by hiring him or her. On the other 

hand, it is illegal to discriminate in the workplace based upon nationality, citizenship or 

immigration status. In the “Alice in Wonderland” world of immigration policy, it is illegal to ask 

if a job applicant is legally present in the country.  

Thus, one has no way of knowing if an individual job applicant has a valid work permit 

as a lawful immigrant or an unconstitutional executive action work permit. Therefore, businesses 

may be forced into breaking federal law, based on whether the president does or does not have 

the legal power to grant amnesty to illegal aliens. For the time being, employers must accept an 

Employment Authorization Card as legitimate until the courts rule otherwise. 

In sum, Defendants’ Executive Actions are not rationally based and they do not even 

legally qualify as policy, which Defendants maintain in their opposition justifies their deviation 

from the strictures rule-making under the APA, notwithstanding the unconstitutionality of their 

conduct. 

For the aforementioned reasons, Defendants’ so-called Executive Actions must be ruled 

null and void. 
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XIV. CONCLUSION 
 
 The Court should grant Plaintiff’s motion and enter a preliminary injunction that, during 

the pendency of this suit, orders Defendants to cease and desist and not initiate the plans for 

Executive Actions directed by the President to DHS and his Attorney General.  This will work 

no harm to Defendants, as the status quo of existing law enacted by Congress will be preserved. 

It is not right or just that the President and the other Defendants circumvent the will of the people 

in our Republic, simply because they believe that the new Congress will not tow the line to their 

goals for immigration reform. 

 

Dated: December 18, 2014     

Respectfully submitted, 

/s/ Larry Klayman  
Larry Klayman, Esq. 
Washington, D.C. Bar No. 334581 
Freedom Watch, Inc. 
2020 Pennsylvania Avenue N.W., Suite 345 
Washington, D.C. 20006 
(310) 595-0800 
leklayman@gmail.com 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 18th day of December, 2014 a true and correct copy of 
the foregoing Reply to Defendants’ Opposition to Motion for Preliminary Injunction (Civil 
Action Nos. 14-cv-1966) was submitted electronically to the District Court for the District of 
Columbia and served via CM/ECF upon the following: 
 

ADAM D. KIRSCHNER 
Trial Attorney 
Civil Division, Federal Programs Branch 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 
Tel.: (202) 353-9265 
Fax: (202) 616-8470 
Adam.Kirschner@usdoj.gov 
Attorney for Defendants 

 
Respectfully submitted, 

 
 
        /s/ Larry Klayman   
      Larry Klayman, Esq.  
      D.C. Bar No. 334581 
      2020 Pennsylvania Ave. NW, Suite 345 
      Washington, DC 20006 
      Tel: (310) 595-0800 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
 
UNITED STATES OF AMERICA, 
 
  Plaintiff, 
 
 v. 
 
ELIONARDO JUAREZ-ESCOBAR, 
 
  Defendant. 
 

 
 

 
 
Criminal No. 14-0180 
ELECTRONICALLY FILED 

 
 

MEMORANDUM OPINION AND ORDER OF COURT RE: APPLICABILITY OF 
PRESIDENT OBAMA’S NOVEMBER 20, 2014 EXECUTIVE ACTION ON 

IMMIGRATION TO THIS DEFENDANT 
 
 On November 20, 2014, President Obama announced an Executive Action on 

immigration, which will affect approximately four million undocumented immigrants who are 

unlawfully present in the United States of America.  This Executive Action raises concerns about 

the separation of powers between the legislative and executive branches of government.  This 

core constitutional issue necessitates judicial review to ensure that executive power is governed 

by and answerable to the law such that “the sword that executeth the law is in it, and not above 

it.”  Laurence Tribe, American Constitutional Law, 630 (3ed.-Vol. 1) (2000), quoting James 

Harrington, The Commonwealth of Oceana 25 (J.G.A. Pocock ed. 1992)(originally published 

1656).   

 The Court, in this Memorandum Opinion, addresses the applicability of this Executive 

Action to Elionardo Juarez-Escobar, an undocumented immigrant, who has pled guilty to re-

entry of a removed alien in violation of 8 U.S.C. § 1326, and who is awaiting sentencing.    
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I. Introduction1  

Defendant is approximately 42 years of age.  He was born in Honduras and his first 

language is Spanish.  On October 21, 2005, Defendant was arrested in Lordsburg, New Mexico, 

by the United States Border Patrol.  He was subsequently issued an Expedited Removal Order 

(via an administrative procedure), and was formally removed from the United States on 

December 5, 2005.   

During the change of plea hearing held by this Court, Defendant testified, through a 

court-appointed interpreter, and with the assistance of court-appointed counsel, that he returned 

to the United States in the following manner: At an unknown time after 2005, Defendant traveled 

by land from Mexico and entered into the United States through Texas.  While in Texas, 

Defendant saw an advertisement in a local newspaper for transportation vans.  Defendant 

responded to the advertisement and paid an individual to drive him from Texas to New York.  

Once in New York, a friend drove Defendant to Pittsburgh to be re-united with his brother.   

Defendant’s brother is a citizen of the United States and owns a landscaping business in 

Pittsburgh.  Defendant has worked for his brother’s landscaping business for at least two (2) 

years.  He has also done painting and construction work for friends while he has resided in the 

United States.  Defendant presumably came to the United States in an attempt to make money 

and in search of a better quality of life than he had in Honduras.  Defendant attempted to “file” 

income taxes for “a couple of years,” but was unable to do so because he does not have a Social 

Security number.   

                                                 
1 Much of the information known about Defendant and set forth in Section “I.,” infra., was obtained via a 
Pre-Plea Presentence Investigation Report.  Doc. No. 20.   This Court ordered the Probation Office to 
prepare this Report on September 10, 2014, covering Defendant’s criminal and work history.  This 
Report, like all Presentence Investigation Reports, was filed under seal.  Much of what is contained in the 
Report was reiterated by Defendant at his change of plea hearing.  Id.  Defendant communicated with his 
Counsel and the Court through a certified court-appointed interpreter. 
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On April 7, 2014, Defendant was stopped by a New Sewickley Township Police Officer 

after he drove his vehicle around a traffic stop.  The Officer noticed open beer cans in the back 

seat of the vehicle and observed that Defendant might be intoxicated.  Henry Gomez, a minor, 

was also present in the vehicle.  Defendant failed field sobriety tests and submitted to a blood test 

at Heritage Valley Medical Center-Beaver.  His blood alcohol level was .180%, which is above 

Pennsylvania’s legal limit of alcohol of .08%.  Defendant was released pending the filing of a 

criminal complaint.  As a result of this encounter, Defendant was charged with two (2) counts of 

Driving under the Influence of Drugs or Alcohol, Corruption of Minors, Selling/Furnishing 

Liquor to a Minor, and Driving Without a License.2  CR 208-2014/T468050-2.   

On June 23, 2014, Defendant’s immigration status was referred to the United States 

Department of Homeland Security (“Homeland Security”).  Homeland Security determined that 

Defendant was unlawfully present in the United States because he had been removed from the 

United States on December 5, 2005, and had thereafter re-entered the country without the 

permission of the United States Attorney General or the Secretary of the Department of 

Homeland Security.    

II. Procedural Posture  
 
A. How Defendant’s Case Came to be before this Court 

Defendant appears before this Court, in part, because of arguably unequal and arbitrary 

immigration enforcement in the United States.   

As noted above, a New Sewickley Township Police Officer arrested Defendant and 

Homeland Security was notified of his potential undocumented status following his arrest.  The 
                                                 

2 During the October 21, 2014, change of plea hearing, Defendant denied purchasing alcohol for a minor 
or providing alcohol to the minor passenger.  Defendant stated that the minor passenger “had not been 
drinking.”  Defendant also denied that he was driving without a license and contended that he had an 
international driver’s license.   
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Commonwealth of Pennsylvania is not a “sanctuary state.”  There is very little “official” 

information concerning “sanctuary cities” or “sanctuary states.”  In Veasey v. Perry, 13-CV-

00193, 2014 WL 5090258, *17, fn 149 (S.D. Tex. October 09, 2014), a Federal Judge for the 

United States District Court for the Southern District of Texas defined “sanctuary cities” as 

“cities that have refused to fund law enforcement efforts to look for immigration law violators, 

leaving that to the federal government.  S.J. of Tex., 82nd Leg., R.S. 8 (2011) (designating the 

elimination of sanctuary cities as a legislative emergency).”   

Had Defendant been arrested in a “sanctuary state” or a “sanctuary city,” local law 

enforcement likely would not have reported him to Homeland Security.  If Defendant had not 

been reported to Homeland Security, he would likely not have been indicted for one count of re-

entry of a removed alien in violation of 8 U.S.C. § 1326.    

Further, neither a federal indictment nor deportation proceedings were inevitable, even 

after Immigration and Customs Enforcement (“ICE”), a division of Homeland Security, became 

involved.  In 2013, ICE personnel declined to bring charges against thousands of undocumented 

immigrants who had previous criminal convictions.3   

Therefore, Defendant possibly would not be facing sentencing and/or deportation if he 

had been arrested under the same circumstances, but in another city/state or if different ICE 

personnel had reviewed his case.   

                                                 
3 The Court notes that an Immigration Enforcement Report, for the fiscal year 2013, by ICE, indicates that 
ICE reported 722,000 encounters with undocumented immigrants, most of whom came to their attention 
after incarceration for a local arrest.  However, this Report also notes that the ICE officials followed 
through with immigration charges for only 195,000 of these individuals.  Among those released by ICE, 
68,000 had criminal convictions, and 36,007 of the convicted undocumented immigrants freed from ICE 
custody, in many instances, had multiple convictions, some of which included: homicide, sexual assault, 
kidnapping, aggravated assault, aggravated assault, stolen vehicles, dangerous drugs, drunk or drugged 
driving, and flight/escape. See FY 2013 ICE Immigration Removals, December 2013 accessed through 
http://www.ice.gov/removal-statistics/.   
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B. Procedural History to Date   

Defendant has been incarcerated since July 22, 2014, when he was arrested and detained 

by Homeland Security.  On July 29, 2014, a grand jury returned an indictment against Defendant 

for one count of re-entry of a removed alien in violation of 8 U.S.C. § 1326.  Doc. No. 1.  

Defendant appeared before United States Magistrate Judge Maureen P. Kelly for an Initial 

Appearance and, a few days later, for an Arraignment.  Doc. Nos. 6, 12.  Defendant, through a 

court-appointed interpreter, and with assistance of counsel, pled not guilty to the charge.  Doc. 

No. 13.   

The Court was informed of Defendant’s decision to change his plea to guilty and proceed 

to sentencing in late August, 2014.  The Court scheduled a hearing thereon for October 21, 2014, 

based upon the availability of a certified court-appointed interpreter.  09/09/2014 Text Order.  

The Court ordered the United States Probation Office to file a Pre-Plea Presentence Investigation 

Report addressing Defendant’s criminal and work history in preparation for the change of plea 

and sentencing hearing.  Doc. No. 19.   

On October 21, 2014, the Court held a hearing, which Defendant, his counsel, and 

Assistant United States Attorney Eberle attended.  Doc. No. 24.  There was no plea agreement in 

this case.   

During the hearing, the Court informed Defendant of his rights, and the consequences of 

waiving those rights, including potential deportation, if Defendant pled guilty.  Id.  The Assistant 

United States Attorney outlined that Defendant had been physically removed from the United 

States in 2005, and had been informed, at that time, that he could not re-enter the United States 

without obtaining permission from the United States Attorney General or the Secretary of the 

Department of Homeland Security prior to any re-entry into the country.  Defendant was found 
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to be “in the United States” as a result of his April 7, 2014, encounter with law enforcement.  

Defendant did not have permission from the United States Attorney General or the Secretary of 

the Department of Homeland Security to be in the United States.   

During the change of plea hearing, Defendant accepted responsibility for his actions, 

evidenced that he understood his rights, and proceeded to waive his right to a trial and pled guilty 

to one count of re-entry of removed alien, as charged in the indictment.  Doc. No. 25.  The Court 

asked the Assistant United States Attorney to inquire into whether Defendant’s employers had 

reported Defendant’s wages for federal tax purposes.  The sentencing hearing will be scheduled 

by this Court.   

Historically, this Court has sentenced defendants who are charged with unlawfully re-

entering the United States to time-served (normally within an advisory sentencing guideline 

range of 0-6 months) and one (1) year supervised release with the added condition that the 

defendant shall not re-enter the United States, without lawful authorization.  The Court also 

customarily orders that supervised release be suspended due to anticipated removal/deportation.   

In this case, Defendant’s applicable advisory guideline range, based upon an offense level 

of 6 and a criminal history category of I, is 0-6 months imprisonment.  Doc. No. 20.  The date of 

January 22, 2015, six (6) months after Defendant’s detention by Homeland Security, marks the 

end of this time period.  A term of supervised release of not more than one (1) year may also be 

imposed as part of Defendant’s sentence.  Id.     

C.  Request for Legal Briefing by This Court  

On November 24, 2014, in light of the recently announced Executive Action, the Court 

requested counsel for the Government and for Defendant to brief the following issues, on or 

before noon on December 5, 2014:  

Case 2:14-cr-00180-AJS   Document 32   Filed 12/16/14   Page 6 of 38Case 1:14-cv-01966-BAH   Document 19-1   Filed 12/18/14   Page 7 of 39

JA584

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 181 of 399



7 
 

1. Does the Executive Action announced by President Obama on November 20, 2014, 

apply to this Defendant?  

A. If yes, please provide the factual basis and legal reasoning.  

B. If no, please provide the factual basis and legal reasoning.  

2. Are there any constitutional and/or statutory considerations that this Court needs to 

address as to this Defendant? If so, what are those constitutional and/or statutory 

considerations, and how should the Court resolve these issues? 

Doc. No. 26.  The Court also invited any interested amicus to submit briefs by the same date.  Id.  

Any party could file a response thereto on or before noon on December 11, 2014.  Id.   

 The Government, in its four (4) page response thereto, contended that the Executive 

Action is inapplicable to criminal prosecutions under 8 U.S.C. § 1326(a), and argued that the 

Executive Action solely relates to civil immigration enforcement status.  Doc. No. 30.   

 Defense Counsel indicated that, as to this Defendant, the Executive Action “created an 

additional avenue of deferred action that will be available for undocumented parents of United 

States citizen[s] or permanent resident children.”4  Doc. No. 31, 3.   In addition, Defense Counsel 

noted that the United States Citizenship and Immigration Services (“USCIS”) “has announced 

that certain citizens of Honduras living in the United States are eligible to extend their 

Temporary Protected Status (TPS) so as to protect them from turmoil facing the citizens of that 

nation.”  Id. at 5.  

 

                                                 
4 As of this writing, it is still unknown whether this Defendant is the father or step-father of a United 
States citizen or permanent resident.  In addition, as Defense Counsel points out in his Brief, the 
“parental” form of deferred action, as described by President Obama in his Executive Action, will not be 
available for at least 180 days.  However, depending on the length of sentence imposed by this Court, 
and/or the options that Defendant may choose given the status of his criminal case (which will be 
discussed infra.), the 180 days may elapse before Defendant appears before an Immigration Judge in a 
civil removal proceeding.    
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III. Is President Obama’s November 20, 2014 Executive Action on Immigration 
Constitutional or Unconstitutional? 

A. Separation of Powers Under the Constitution  

Under our system of government in the United States, Congress enacts laws and the 

President, acting at times through agencies, “faithfully execute[s]” them. U.S. Const., Art. II, § 3 

(the “Take Care Clause”; also known as the “Faithful Execution Clause”). 

In N.L.R.B. v. Canning, the United States Supreme Court reiterated that: 

[T]he separation of powers can serve to safeguard individual liberty . . . 
and that it is the “duty of the judicial department” – in a separation-of-
powers case as in any other – “to say what the law is,” Marbury v. 
Madison, 1 Cranch 137, 177, 2 L.Ed. 60 (1803). 
   

573 U.S. ___, 134 S.Ct. 2550, 2559-60 (Jun. 26, 2014).   

The Court requested that the parties provide briefs to assist the Court in determining 

whether the Executive Action on immigration announced on November 20, 2014, would impact 

the sentencing of this Defendant.  Specifically, this Court was concerned that the Executive 

Action might have an impact on this matter, including any subsequent removal or deportation, 

and thereby requiring the Court to ascertain whether the nature of the Executive Action is 

executive or legislative. 

B. Substance of the Executive Action  

On November 20, 2014, President Obama addressed the Nation in a televised speech, 

during which he outlined an Executive Action on immigration.  Text of Speech: 

http://www.whitehouse.gov/the-press-office/2014/11/20/remarks-president-address-nation-

immigration.  President Obama stated that the immigration system is “broken,” in part because 

some “play by the rules [but] watch others flout the rules.”  President Obama outlined that he had 

taken actions to secure the borders and worked with Congress in a failed attempt to reach a 

legislative solution.  However, he stated that lack of substantive legislation necessitated that his 
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administration take the following actions “that will help make our immigration system more fair 

and more just”: 

First, we’ll build on our progress at the border with additional resources for our 
law enforcement personnel so that they can stem the flow of illegal crossings, and 
speed the return of those who do cross over. 
 
Second, I’ll make it easier and faster for high-skilled immigrants, graduates, and 
entrepreneurs to stay and contribute to our economy, as so many business leaders 
have proposed.  
 
Third, we’ll take steps to deal responsibility with the millions of undocumented 
immigrants who already live in our country.   

As to this third action, which may affect Defendant, President Obama stated that he 

would prioritize deportations on “actual threats to our security.”  The President also announced 

the following “deal”: 

 If you’ve been in America for more than five years; if you have children who are 
American citizens or legal residents; if you register, pass a criminal background 
check, and you’re willing to pay your fair share of taxes -- you’ll be able to apply 
to stay in this country temporarily without fear of deportation.  You can come out 
of the shadows and get right with the law.  That’s what this deal is. 

Thus, in essence, the President’s November 20, 2014 Executive Action announced two 

different “enforcement” policies: (1) a policy that expanded the granting of deferred action status 

to certain categories of undocumented immigrants; and, (2) a policy that updated the 

removal/deportation priorities for certain categories of undocumented immigrants. 

  1.   Deferred Action 

The first policy (on deferred action) provides that individuals who fall within each of 

these proscribed categories would not be deported by President Obama’s administration.  (“All 

we’re saying is that we’re not going to deport you.”).  According to the President, his Executive 

Action does not grant citizenship, the right to permanent residence, or entitlement to benefits of 

citizenship, and does not apply to individuals who: (1) have “recently” come to the United 
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States; or (2) those who might come in the future.  However, the Executive Action does “create” 

substantive rights, including legal work authorization documentation, access to social security 

numbers, and other tangible benefits.     

This Executive Action has been implemented through Memoranda by the Secretary of the 

Department of Homeland Security.  Ex. Jeh Charles Johnson, Secretary, U.S. Department of 

Homeland Security, Exercising Prosecutorial Discretion with Respect to Individuals Who Came 

to the United States as Children and with Respect to Certain Individuals Who are the Parents of 

U.S. Citizens or Permanent Residents, November 20, 2014.  Under the Executive Action and 

applicable administrative guidance, an undocumented immigrant would be eligible for deferred 

action if he or she applied for deferred action and if he or she:  

(1) is not an enforcement priority under Department of Homeland Security Policy;  

(2) has continuously resided in the United States since before January 1, 2010;  

(3) is physically present in the United States both when Homeland Security announces its 

program and at the time of application for deferred action;  

(4) has a child who is a U.S. citizen or Lawful Permanent Residence; and  

(5) presents “no other factors that, in exercise of discretion, make[] the grant of deferred 

action inappropriate.”  

Karl R. Thompson, Principal Deputy Assistant Attorney General, Office of Legal Counsel, The 

Department of Homeland Security’s Authority to Prioritize Removal of Certain Aliens 

Unlawfully Present in the United States and to Defer Removal of Others, 38 Op. O.L.C., 25, 

November 19, 2014, citing Johnson Deferred Action Memorandum at 4.   
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   2.   Removal Deportation Priorities  

The Department of Homeland Security has issued a Memorandum to reflect the priorities 

for deportation referenced in President Obama’s November 20, 2014 Executive Action, which 

will become effective on January 5, 2015.  Johnson, Policies for the Apprehension, Detention 

and Removal of Undocumented Immigrants, November 20, 2014.  Individuals who may 

otherwise qualify for deferred deportation under the Executive Action, will not be permitted to 

apply for deferred action if they are classified in one of the three (3) categories of individuals 

who will be prioritized for deportation.  The Secretary of Homeland Security provided that the 

civil immigration enforcement priorities (apprehension and removal) will be as follows:  

 Priority 1 (threats to national security, border security, and public safety), which 

includes those who: are engaged in or suspected or terrorism or espionage; are 

apprehended attempting to enter the United States; have been convicted of an 

offense involving gangs; have been convicted of a felony “other than a state or 

local offense for which an essential element was the alien’s immigration status”; 

and have been convicted of an “aggravated felony”;  

 Priority 2 (misdemeanants and new immigration violators), which includes those 

who have been: convicted of three or more misdemeanor offenses arising out of 

three separate incidents (other than minor traffic offenses or state or local offenses 

involving their immigration status); convicted of a “significant misdemeanor”; 

apprehended after “unlawfully entering or re-entering the United States and 

cannot establish to the satisfaction of an immigration officer that they have been 

physically present in the United States continuously since January 1, 2014”; and 

found to have significantly abused the visa or visa waiver programs; and  
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 Priority 3 (other immigration violations), which includes those who have been 

issued a final order of removal on or after January 1, 2014.   

Johnson, Policies for the Apprehension, Detention and Removal of Undocumented Immigrants 

(emphasis added).   

The Memorandum sets forth that individuals in all three (3) of these priority groups 

should be removed from the United States unless they qualify for asylum or other forms of 

relief.5  Further, undocumented immigrants who are not within these categories may be removed 

“provided, in the judgment of an ICE Field Office Director, removing such an alien would serve 

an important federal interest.”  Id.  All decisions regarding deportation are to be based on the 

totality of the circumstances.  Id.  

C. Differentiation Between Executive Action and Executive Order  

Authority for Executive Actions and Orders must be based upon: (1) the Constitution; (2) 

statutes or treaties; or (3) the President’s inherent authority to ensure that the laws are “faithfully 

executed.”  These powers are limited, even during times of national crisis.  Tribe, American 

Constitutional Law at 670-71.  Although the Framers of the Constitution and Congress have not 

defined the instruments of Presidential authority, including executive orders and executive 

actions, these terms are not interchangeable.  John Contrubis, Executive Orders and 

Proclamations, Congressional Research Service Report for Congress (95-772 A)(updated March 

9, 1999).   

The House Government Operations Committee has provided the following description of 

an Executive Order:  

                                                 
5 The Brief submitted on behalf of Defendant noted that certain citizens of Honduras living in the United 
States are eligible to extend their Temporary Protected Status (“TPS”) so as to protect them from turmoil 
facing the citizens of that country.  Defendant is a citizen of Honduras.  Doc. No. 31.  Given just these 
facts, this Court does not know as of this writing if Defendant would be among the individuals who would 
be eligible to qualify for asylum or other forms of relief.   
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Executive orders and proclamations are directives or actions by the President.  
When they are founded on the authority of the President derived from the 
Constitution or statute, they may have the force and effect of law . . . . In the 
narrower sense Executive [O]rders are generally directed to, and govern actions 
by, Government officials and agencies.  They usually affect private individuals 
only indirectly. 

Staff of House Comm. on Government Operations, 85th Cong., 1st Sess., Executive Orders and 

Proclamations: A Study on the Use of Presidential Powers (Comm. Print 1957).  Executive 

Orders are required to be published in the Federal Register.  44 U.S.C. § 1505.   

Federal Courts can review the constitutionality of Executive Orders.  In two instances, 

Federal Courts have found that specific Executive Orders were unconstitutional.  Youngstown 

Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (the United States Supreme Court found that 

President Truman’s Executive Order authorizing the Secretary of Commerce to control operation 

of the majority of the country’s steel mills was unconstitutional because President Truman acted 

without constitutional or statutory authority); Chamber of Commerce of U.S. v. Reich, 74 F.3d 

1322 (D.C. Cir. 1996), rehearing denied, 83 F.3d 442 (D.C. Cir. 1996) (the United States Court 

of Appeals for the District of Columbia Circuit found a 1995 Executive Order issued by 

President Clinton, which prevented employers who were performing under federal contracts 

from hiring strike breakers, to be unlawful because it impermissibly prevented employers from 

hiring their chosen workers).   

 Executive Actions do not have a legal definition.  Executive Actions have been used by 

Presidents to call on Congress or his Administration to take action or refrain from taking action 

(e.g., Executive Actions, issued in January 2014 by President Obama, re. boosting federal 

background-checks for firearm purchases).  Executive Actions are not published in the Federal 

Register.   
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D. President Obama’s Historic Position that Executive Action/Executive Orders 
on Immigration Would Exceed His Executive Authority   

President Obama has stated that he is constrained from issuing an Executive 

Action/Order on immigration because such action would exceed his executive powers as 

demonstrated by the following:  

 America is a nation of laws, which means I, as the President, am obligated to 

enforce the law.  I don’t have a choice about that.  That’s part of my job.  But I 

can advocate for changes in the law so that we have a country that is both 

respectful of the law but also continues to be a great nation of immigrants. . . . 

With respect to the notion that I can just suspend deportations through executive 

order, that’s just not the case, because there are laws on the books that Congress 

has passed . . . [W]e’ve got three branches of government.  Congress passes the 

law.  The executive branch’s job is to enforce and implement those laws. And 

then the judiciary has to interpret the laws.  There are enough laws on the books 

by Congress that are very clear in terms of how we have to enforce our 

immigration system that for me to simply through executive order ignore those 

congressional mandates would not conform with my appropriate role as President.  

March 28, 2011, http://www.whitehouse.gov/the-press-office/2011/03/28/ 

remarks-president-univision-town-hall 

 . . . sometimes when I talk to immigration advocates, they wish I could just 

bypass Congress and change the law myself.  But that’s not how a democracy 

works.  What we really need to do is to keep up the fight to pass genuine, 

comprehensive reform.  That is the ultimate solution to this problem.  That’s what 

I’m committed to doing.  May 10, 2011, http://www.whitehouse.gov/the-press-
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office/2011/05/10/remarks-president-comprehensive-immigration-reform-el-paso-

texas 

 Now, I swore an oath to uphold the laws on the books. . . .  Now, I know some 

people want me to bypass Congress and change the laws on my own. . . .  Believe 

me, the idea of doing things on my own is very tempting.  I promise you.  Not just 

on immigration reform.  But that’s not how - - that’s not how our system works.  

That’s not how our democracy functions.  That’s not how our Constitution is 

written.  July 25, 2011, http://www.whitehouse.gov/the-press-

office/2011/07/25/remarks-president-national-council-la-raza 

President Obama’s statements evidence that prior to November 20, 2014, he viewed an 

Executive Action, similar to the one issued, as beyond his executive authority.   

 President Obama has also evidenced that systematic categories of delayed deportations 

would be impracticable and unfair. 

 [T]here are those in the immigrants’ rights community who have argued 

passionately that we should simply provide those who are [here] illegally with 

legal status, or at least ignore the laws on the books and put an end to deportation 

until we have better laws. . . .  I believe such an indiscriminate approach would be 

both unwise and unfair.  It would suggest to those thinking about coming here 

illegally that there will be no repercussions for such a decision.  And this could 

lead to a surge in more illegal immigration.  And it would also ignore the millions 

of people around the world who are waiting in line to come here legally.  

Ultimately, our nation, like all nations, has the right and obligation to control its 

borders and set laws for residency and citizenship.  And no matter how decent 
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they are, no matter their reasons, the 11 million who broke these laws should be 

held accountable.  July 1, 2010, http://www.whitehouse.gov/the-press-

office/remarks-president-comprehensive-immigration-reform 

While President Obama’s historic statements are not dispositive of the constitutionality of 

his Executive Action on immigration, they cause this Court pause.  The Court must examine 

whether this Executive Action is within the President’s executive authority, and whether it would 

unjustly and unequally impact this Defendant in light of this Court’s obligation to avoid 

sentencing disparities among defendants with similar records who have been found guilty of 

similar conduct.  18 U.S.C. § 3553(a)(6).   

E. The Obama Administration’s Justification for the Executive Action  

1. Opinion of the Office of Legal Counsel 

On November 19, 2014, the Office of Legal Counsel of the United States Department of 

Justice issued a Memorandum Opinion for the Secretary of Homeland Security and the Counsel 

to the President, which addressed the following: (1) whether, in light of Homeland Security’s 

limited resources to remove undocumented immigrants, it would be permissible for the 

Department to implement a policy “prioritizing the removal of certain categories of aliens over 

others”; and (2) whether it would be permissible for Homeland Security to extend deferred action 

to certain aliens who are the parents6 of children who are present in the United States.  

Thompson, The Department of Homeland Security’s Authority to Prioritize Removal of Certain 

Aliens Unlawfully Present in the United States and to Defer Removal of Others, 38 Op. O.L.C 

___.   

                                                 
6 The Memorandum Opinion does not state whether grandparents are included within the term “parents.”  
If not, such an arbitrary and anti-grandparent position demonstrates a lack of true understanding of 
“family.”   
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The Office of Legal Counsel advised that the then proposed Executive Action would be 

within the lawful scope of Homeland Security’s discretion to enforce immigration laws because:  

 Congress has passed legislation permitting certain classes of individuals to be 
eligible for deferred action (e.g., immediate family of Lawful Permanent 
Residents who were killed on September 11, 2001), USA PATRIOT Act of 2001, 
Pub. L. No. 107-56 § 423(b), 115 Stat. 272, 361;  

 Congressional legislation emphasizes uniting undocumented immigrants with 
lawfully present family members;  

 Congress “has never acted to disapprove or limit” categorical deferred action;  

 Congress has enacted legislation “appearing” to endorse deferred deportation 
programs;  

 The Executive Action reflects considerations within the Agency’s expertise;  

 The Executive Action is of temporary duration; and  

 Immigration officials retain discretion to screen undocumented immigrants on a 
case-by-case basis to determine whether their application for deferred deportation 
is approved, thereby avoiding the creation of a rule-like entitlement to 
immigration relief or abdicating DHS’s enforcement responsibilities for a 
particular class of aliens.  

2. President Obama’s Justification  

President Obama contended, in his televised address, that his Executive Action is 

“lawful” and akin to actions taken by other Presidents, both Republican and Democratic.  The 

sole citation to authority in the President’s speech was from the Old Testament.  Exodus 22:21 

(paraphrased by President Obama as “we shall not oppress a stranger, for we know the heart of a 

stranger – we were strangers once, too.”).  President Obama has stated: (1) that his Executive 

Action was justified by Congressional inaction, and (2) that his Executive Action is authorized 

by his prosecutorial discretion to defer immigration actions.   
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F. The November 20, 2014 Executive Action on Immigration is Unconstitutional  

In determining whether the Executive Action is applicable to this Defendant, this Court 

must first determine whether the Executive Action is constitutional.  The Court is bound to 

ensure that the Constitution’s structural safeguards are preserved.  N.L.R.B. v. New Vista Nursing 

and Rehabilitation, 719 F.3d 203, 241 (3d Cir. 2013), citing Baker v. Carr, 369 U.S. 186, 211 

(U.S. 1962).  This role cannot be shared with other branches of government “anymore than the 

president can share his veto power or Congress can share its power to override vetoes.”  Id.  See 

also United States v. Nixon, 418 U.S. 683, 704-05 (1974).    

1. Inaction by Congress Does Not Make Unconstitutional Executive Action 
Constitutional  

President Obama contended that although legislation is the most appropriate course of 

action to solve the immigration debate, his Executive Action was necessary because of 

Congress’s failure to pass legislation, acceptable to him, in this regard.  This proposition is 

arbitrary and does not negate the requirement that the November 20, 2014 Executive Action be 

lawfully within the President’s executive authority.  It is not.   

“In the framework of our Constitution, the President’s power to see that the laws are 

faithfully executed refutes the idea that he is to be a lawmaker.  The Constitution limits his 

functions in the lawmaking process to the recommending of laws he thinks wise and the vetoing 

of laws he thinks bad.”  Youngstown, 343 U.S. at 587. 

Congress’s lawmaking power is not subject to Presidential supervision or control.  

Youngstown, 343 U.S. at 587.  Perceived or actual Congressional inaction does not endow 

legislative power with the Executive.  This measurement - - the amount/length of Congressional 

inaction that must occur before the Executive can legislate - - is impossible to apply, arbitrary, 

and could further stymie the legislative process.   
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The temporal limits of so called “inaction” is arbitrary because of considerations such as 

when the “clock” on inaction would begin and how long inaction would have to persist before 

otherwise unlawful legislative Executive Action would become lawful.  For example, would it be 

permissible for a President, who was dissatisfied with a high tax rate on long term capital gains 

(as limiting economic growth), to instruct the IRS to only collect taxes at a rate of 15% rather 

than the legislative prescribed 20% rate, or defer prosecution of any taxpayer who pays at least 

15% but not the full 20%, unless Congress “pass a bill” lowering the rate within a specified time 

period?  Both this IRS scenario and the Executive Action at issue in this case violate the 

separation of powers.  

President Obama stated that the only recourse available to those members of Congress 

who question his wisdom or authority in this regard would be to “pass a bill” and that “the day I 

sign that bill into law, the actions I take will no longer be necessary.”  Presidential action may 

not serve as a stop-gap or a bargaining chip to be used against the legislative branch.  While “the 

power of executing the laws necessarily includes both authority and responsibility to resolve 

some questions left open by Congress that arise during the law’s administration,” it does not 

include unilateral implementation of legislative policies.  Utility Air Regulatory Group v. 

E.P.A.,134 S.Ct. 2427, 2446 (Jun. 23, 2014). 

Further, President Obama’s belief that this Executive Action is within his executive 

authority is not dispositive because “the separation of powers does not depend on the views of 

individual Presidents, nor on whether ‘the encroached-upon branch approves the 

encroachment.’”  N.L.R.B., 719 F.3d at 241, citing Free Enterprise Fund v. Public Company 

Accounting Oversight Board, 561 U.S. 477, 130 S.Ct. 3138, 3155 (2010), quoting New York v. 

United States, 505 U.S. 144, 182 (1992).  Likewise, Congress’s alleged “failure” to pass 
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legislation invalidating or limiting past Executive Actions or Orders relating to deferred action 

does not evidence that such exercises are lawful, and does not constitute a grant of legislative 

authority to the Executive.   

This Executive Action “cross[es] the line,” constitutes “legislation,” and effectively 

changes the United States’ immigration policy.  The President may only “take Care that the Laws 

be faithfully executed . . . ”; he may not take any Executive Action that creates laws.  U.S. 

Const., Art. II, § 3.   

2. Executive Action Goes Beyond Prosecutorial Discretion – It is Legislation   

Presidents and certain members of their administrative agencies may exercise 

prosecutorial discretion over certain criminal matters on a case-by-case basis.  Prosecutorial 

discretion, in the context of immigration, applies to a broad range of discretionary enforcement 

decisions, including the following:  

 whether to issue, serve, file, or cancel a Notice to Appear; 

 whom to stop, question, and arrest; 

 whom to detain or release; 

 whether to settle, dismiss, appeal, or join in a motion on a case; and 

 whether to grant deferred action, parole, or a stay of removal instead of pursuing 
removal in a case. 

Johnson, Policies for the Apprehension, Detention and Removal of Undocumented Immigrants.   

President Obama invoked this discretion when he stated that his Executive Action 

allowed his administration to “prioritize” deportations on “actual threats to our security.  Felons, 

not families.  Criminals, not children.  Gang members, not a mom who’s working hard to provide 

for her kids.”     
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However, President Obama’s November 20, 2014 Executive Action goes beyond 

prosecutorial discretion because:  

(a) it provides for a systematic and rigid process by which a broad group of individuals 

will be treated differently than others based upon arbitrary classifications, rather than 

case-by-case examination; and  

(b) it allows undocumented immigrants, who fall within these broad categories, to obtain 

substantive rights.   

First, the Executive Action establishes threshold eligibility criteria before undocumented 

immigrants can apply for deferred action status (i.e., deferred deportation).  The Office of Legal 

Counsel acknowledged that this class-based program and threshold criteria was problematic, but 

concluded that the program does not “in and of itself” cross the line between executing the law 

and “rewriting it.”  Despite the so-called case-by-case determination of eligibility for deferred 

deportation (ex. passing a criminal background check), the threshold criteria will almost wholly 

determine eligibility.  Such formulaic application of criteria, especially given the wide breadth of 

the program, in essence, substantively changes the statutory removal system “rather than simply 

adapting its application to individual circumstances.”7  Id.   

Secondly, the Executive Action goes beyond temporarily deferring deportation for 

specified groups of undocumented immigrants.  Secretary Johnson, in his Memorandum on 

prosecutorial discretion, stated that deferred action is legally valid if it is on a case-by-case basis 

and “may be terminated at any time at the agency’s discretion.”  Johnson, Exercising 

                                                 
7 According to the White House, the Executive Action will apply to more than 4 million undocumented 
immigrants. http://www.whitehouse.gov/issues/immigration/immigration-action.  There are an estimated 
11.2 million unauthorized immigrants in the United States.  Pew Research Center estimates based on 
residual methodology, applied to 2012 American Community Survey, accessed through 
http://www.pewresearch.org/fact-tank/2014/11/20/those-from-mexico-will-benefit-most-from-obamas-
executive-action/.   
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Prosecutorial Discretion, 2.  The Executive Action provides for a process by which 

undocumented immigrants will become quasi-United States citizens, such that the status given to 

those within President Obama’s Executive Action could not be “terminated at any time.”   

Individuals who qualify under the Executive Action are invited to apply for deferred 

action status.  Those individuals will be permitted to apply for work authorization documentation 

if they can demonstrate “economic necessity,” and they will temporarily cease accruing 

“unlawful presence” for the purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I).  8 C.F.R. 

§ 214(d)(3) cited in Thompson, The Department of Homeland Security’s Authority to Prioritize 

Removal of Certain Aliens Unlawfully Present in the United States and to Defer Removal of 

Others, 13.  The Administration has based the Executive Action, in large part, on the 

“humanitarian interest in promoting family unity.”  Id. at 26.  This overarching-value will render 

any rescission of the Executive Action, by legislation or withdrawal by another Administration, 

arguably unjust as it would violate core American familial values to abruptly deport these 

individuals, who are “families,” not “felons,” and have been allowed to deepen and strengthen 

already existing ties to their lawfully present American family members and the wider 

community.   

  3. Conclusion  

President Obama’s unilateral legislative action violates the separation of powers provided 

for in the United States Constitution as well as the Take Care Clause, and therefore, is 

unconstitutional.   
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IV.   Is the Executive Action Applicable to this Defendant?  
 
A. The Three Priorities for Removal 
 

On the other hand, if President Obama’s Executive Action is constitutional, the Court 

must determine its applicability to this Defendant.  As noted above, the Department of Homeland 

Security created a Memorandum, which sets forth implementation of President Obama’s 

Executive Action into three (3) priority groups for removal.   

Priority 1 for removal does not apply to this Defendant for the following reasons:  There 

is no evidence that this Defendant posed or poses a threat to national security, border security, 

and/or public safety, by engaging in, or being suspected of, terrorism or espionage.  This 

Defendant was not apprehended while attempting to enter the United States.  There is no 

evidence that this Defendant has ever been convicted of an offense involving gangs or is a 

member of a gang.   Finally, there is no evidence that he was convicted of a felony “other than a 

state or local offense for which an essential element was the alien’s immigration status,” nor has 

he been convicted of an “aggravated” felony.  

Likewise, Priority 2 for removal does not appear to apply to this Defendant.  Although 

Priority 2 specifically referenced undocumented immigrants who had illegally re-entered the 

United States, it only applies to those who have not been in the United States continuously since 

January 1, 2014.  Johnson, Policies for the Apprehension, Detention and Removal of 

Undocumented Immigrants.   This Defendant re-entered the United States “sometime after 2005” 

and was arrested in 2014, as noted above.   Thus, it is probable that Defendant has been 

continuously present in the United States since January 1, 2014.   

In addition, Priority 2 also indicates that the undocumented immigrant has to have been 

convicted of three (3) or more misdemeanor offenses arising out of three (3) separate incidents 
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(other than minor traffic offenses or state or local offenses involving their immigration status).  

Here, there is no evidence Defendant has been convicted of three (3) or more offenses arising out 

of three separate incidents.  Thus, Defendant does not appear to fall into the Priority 2 category.  

Finally, an undocumented immigrant may fall be classified within Priority 3 if said 

person has been issued a final order of removal on or after January 1, 2014.  This has not yet 

occurred in Defendant’s case, and thus, he does not fall within Priority 3 for removal.   

Therefore, if the Executive Action is constitutional, its deportation/removal priorities do 

not apply to Defendant in this case.  As such, once the Executive Action is fully implemented, 

this Defendant arguably should not be in a “deportation mode” before this Court.8   

B. The Government’s Position that the Executive Action Does Not Apply to 
Defendant 

In its well-written brief, the Government argues that the November 20, 2014 Executive 

Action on immigration is inapplicable this Defendant, even if Defendant is not a priority for 

deportation.  In short, the Government posits that the Executive Action only impacts civil 

proceedings, not criminal proceedings, such as the matter at bar.  In support of this argument, the 

Government cites Secretary Johnson’s Memorandum Policies for Apprehension, Detention and 

Removal of Undocumented Immigrants, which it is “arguably relevant to the issues before [this 

Court].”  Doc. No. 30.  The Government argues that because this particular Memorandum does 

not “mention § 1326(a) proceedings” – the very proceeding this Court is conducting with respect 

                                                 
8 Although Defendant does not appear to fall within any of the three (3) Priority Deportation Categories, 
under President Obama’s November 20, 2014 Executive Action, he possibly is not eligible for deferred 
deportation.  The Court notes that Defendant may not have any dependents living in the United States, 
and if so, he is not a part of the class or subcategory of undocumented immigrants that are eligible for 
deferred deportation under President Obama’s November 20, 2014 Executive Action.  This is but one 
example of the dichotomy between DHS policy and the President’s Executive Action, which makes it 
difficult to discern what the law is with respect to individuals such as this Defendant. 
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to this Defendant – this Court need not consider the Memorandum, the Executive Action, or 

anything else that has taken place in the United States that impact immigration law.   

While this Court notes that Secretary Johnson’s Memoranda certainly discuss the 

President’s new “civil” immigration policies, and while this Court is aware that this Defendant is 

before this Court on a criminal matter, the Court disagrees that the Executive Action (and its ten 

(10) supporting Memoranda) does not impact this criminal proceeding. 

First, the Court notes that while deportation or removal is imposed by an immigration 

judge via a civil proceeding, the civil proceeding often arises after – or as a result of – the 

individual being convicted of a crime.  In this instant matter, the civil proceeding may commence 

because Defendant has committed the crime of re-entry of a removed alien in violation of 

8 U.S.C. §1326.  Thus, this Court, which arguably has no control over the imposition of the 

“deportation sanction” (which is left to the civil immigration judge via a separate proceeding), 

cannot ignore the fact that what happens here, in this criminal proceeding, significantly and 

determinatively impacts what happens there, in a civil proceeding.   

In addition, the United States Supreme Court has acknowledged that deportation is a 

“drastic measure,” see Padilla v. Kentucky, 559 U.S. 356, 360 (2010), and described the close 

nexus between the findings of a federal district court judge in a criminal immigration violation 

proceeding, and the outcome in a civil immigration proceeding, in this manner: 

We have long recognized that deportation is a particularly severe 
“penalty,” Fong Yue Ting v. United States, 149 U.S. 698, 740, 13 S.Ct. 
1016, 37 L.Ed. 905 (1893); but it is not, in a strict sense, a criminal 
sanction.  Although removal proceedings are civil in nature, see INS v. 
Lopez–Mendoza, 468 U.S. 1032, 1038, 104 S.Ct. 3479, 82 L.Ed.2d 778 
(1984), deportation is nevertheless intimately related to the criminal 
process.  Our law has enmeshed criminal convictions and the penalty of 
deportation for nearly a century, see Part I, supra, at 1478–1481.  And, 
importantly, recent changes in our immigration law have made removal 
nearly an automatic result for a broad class of noncitizen offenders.  Thus, 
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we find it “most difficult” to divorce the penalty from the conviction in the 
deportation context.  United States v. Russell, 686 F.2d 35, 38 (C.A.D.C. 
1982).  Moreover, we are quite confident that noncitizen defendants facing 
a risk of deportation for a particular offense find it even more difficult.  
See St. Cyr, 533 U.S., at 322, 121 S.Ct. 2271 (“There can be little doubt 
that, as a general matter, alien defendants considering whether to enter 
into a plea agreement are acutely aware of the immigration consequences 
of their convictions”). 

 
Id. at 365-66.   

In light of the impact this Court’s criminal proceeding may have on the civil proceeding, 

and given the Supreme Court’s own view on the inextricability between the two proceedings, the 

Government’s argument does not convince this Court that it should ignore the November 20, 

2014 Executive Action merely because the President’s speech and the Department’s Memoranda 

reference “civil” proceedings.   

Moreover, as this Court has also noted, there seems to be an arbitrariness to Defendant’s 

arrest and criminal prosecution for violation of 8 U.S.C. § 1326.  Many cities (and some states), 

in the past, have declared themselves “sanctuary cities,” which essentially meant if an 

undocumented immigrant was arrested for a minor offense, local law enforcement would not 

automatically notify ICE.   

Now, one of the other ten (10) Memoranda by Secretary Johnson implementing the 

Executive Action, titled “Secure Communities,” actually terminates the Secure Communities 

program, as follows: 

I am directing U.S. Immigration and Customs Enforcement (ICE) to 
discontinue Secure Communities. ICE should put in its place a program 
that will continue to rely on fingerprint-based biometric data submitted 
during bookings by state and local law enforcement agencies to the 
Federal Bureau of Investigation for criminal background checks. 
However, ICE should only seek the transfer of an alien in the custody of 
state or local law enforcement through the new program when the alien 
has been convicted of an offense listed in Priority 1 (a), (c), (d), and (e) 
and Priority 2 (a) and (b) of the November 20, 2014 Policies for the 
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Apprehension, Detention and Removal of Undocumented Immigrants 
Memorandum, or when, in the judgment of an ICE Field Office Director, 
the alien otherwise poses a danger to national security. In other words, 
unless the alien poses a demonstrable risk to national security, 
enforcement actions through the new program will only be taken against 
aliens who are convicted of specifically enumerated crimes. 
 

Johnson, Secure Communities, November 20, 2014, 2.    

Thus, if Defendant had been arrested within the confines of a “sanctuary city,” or if he 

had been arrested by local police on or after the implementation of the Executive Action, ICE 

would not have sought “to transfer Defendant into its custody,” because this Defendant would 

not have been convicted of an offense listed in Priority 1 or Priority 2.   

Accordingly, Defendant’s current criminal prosecution and the civil deportation hearing 

that will undoubtedly follow as a result of this criminal proceeding, arguably are arbitrary and 

random.   

C. Defendant’s Position that the Executive Action May Apply to Him, or that 
He May Have Some Other Claim Enabling Him to Remain in the United 
States 

In his Brief, Defendant’s counsel concedes that the Executive Action has raised statutory 

and constitutional considerations, “but not directly in regard to this criminal matter.”  Doc. No. 

31, 6.  Presumably, this statement is in line with what the Government counsel argues – that the 

Executive Action has no direct bearing on this criminal proceeding.  As this Court has discussed 

in “IV. B.” above, the impact this criminal proceeding has on the civil proceeding cannot be 

ignored.  Nor can the arbitrary nature and application of the Executive Action on those 

undocumented immigrants who may or may not be specifically identified, either by the three (3) 

Priority groups slated for speedy deportation, or by the new and newly expanded groups who 

“qualify” for deferred action status, be ignored.  
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However, despite suggesting the Executive Action may have no direct application to 

these proceedings, Defendant notes that the Executive Action: (1) expands deferred action to 

certain childhood arrivals; (2) creates an additional “avenue of  deferred action” for the 

undocumented parents of United States citizens and permanent resident children; and (3) sets 

priorities for removal among the undocumented immigrants who pose “national security, border 

security and public safety threats.”  Doc. No. 31, 3.   

Defendant argues, and this Court agrees (see above at “IV. A.”), that Defendant does not 

fall within any of the three (3) priorities (Priority 1, Priority 2, or Priority 3) announced in the 

Executive Action or the supporting Memoranda issued by Secretary Johnson.  Doc. No. 31, 4.  

Defendant argues that because he does not fall within any of the Priorities, ICE can choose: (1) 

not to pursue his removal; (2) to grant him deferred action status; or (3) some other form of relief 

from potential removal from the United States.  

Defendant’s counsel also notes that Defendant may or may not be a parent or step-parent, 

but if he is, Defendant suggests that familial relationship would bolster his non-deportation 

and/or deferred action status request.  Id.  Defendant’s counsel also notes that because Defendant 

is a citizen of Honduras, his return to that country may subject him to possibility of “torture,” 

and if he can prove this to an immigration judge, he may be granted relief from removal pursuant 

to “the Convention Against Torture (8 C.F.R. 208.16-18).”  Doc. No. 31, 5. 

Finally, Defendant, in his Brief, notes that the Executive Action presently faces a legal 

challenge with regard to “the constitutionality of its policies.”  Doc. No. 31, 6.  Presumably, 

Defendant is referring to the lawsuit filed by 17 States against the Federal Government and its 

key Administrators who oversee customs and immigration in this country.  See State of Texas et 

al., v. United States of America, et al., 1:2014cv00254 (filed December 3, 2014).  Defendant 
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notes that this lawsuit challenges (inter alia) the President’s authority to enact the “expansive 

grants” of deferred action status with the Executive Action.   

Again, because of the effect the November 20, 2014 Executive Action has had on the 

rights of the undocumented immigrants such as Defendant in this case, the Court finds that the  

relevant law is “unsettled,” and the Court has serious concerns about the impact its sentence may 

have on the rights of this particular Defendant.   

D. Analysis of the Applicability of the Executive Action to Defendant 

As noted many times above, while Defendant does not fall within the three (3) Priorities 

for deportation/removal from the United States, he likewise is not conclusively within one of the 

newly created and/or expanded categories for deferred action status.  If Defendant were to fall 

within the newly created category (parents of a U.S. Citizen and/or permanent resident child), or 

if he were part of the expanded category (Deferred Action for Childhood Arrivals, “DACA”), he 

may be entitled to additional “benefits” or “rights” as an undocumented immigrant.  For 

example, he may be entitled to the substantive work benefit and entitlements offered through the 

Executive Action.   

The bottom line for this Defendant is that although he does not fall into any newly 

created or expanded deferment category, he does not fall into any of the three (3) Priority 

categories either.  Thus, he is in “no-man’s land” under the Executive Action.  However, based 

on the information obtained by this Court so far as it pertains to this Defendant, the Court 

concludes he is more “family” than “felon.”  

E. Constitutional Arguments that the Executive Action Should Apply to 
Defendant  

Not only has the Court considered whether the President exceeded his constitutional 

authority by issuing the November 20, 2014 Executive Action – and, as noted above, concludes 
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that he did -- but the Court also concludes that the Executive Action may violate the inherent and 

constitutional rights of some of the undocumented immigrants, such as this Defendant.  See 

Plyler v. Doe, 457 U.S. 202, 210 (1982) (“Whatever his [or her] status under the immigration 

laws, an alien is surely a ‘person’ in any ordinary sense of that term.  Aliens, even aliens whose 

presence in this county is unlawful, have long been recognized as persons guaranteed due 

process of law by the Fifth and Fourteenth Amendments.”).   

Although it may seem counterintuitive that the Constitution, a document created to 

protect the citizens of this Nation, can endow undocumented immigrants illegally residing in this 

country with any constitutional rights, the Supreme Court of the United States has ruled that 

these individuals are entitled to be treated humanely and, at least on a procedural level, are to be 

afforded with certain constitutional rights and protections.   

For example, in Padilla v. Kentucky, 559 U.S. 356 (2010), the Supreme Court held that 

undocumented immigrants, who, by pleading guilty to a crime, would face the “automatic” civil 

penalty of deportation in a collateral proceeding, are entitled to effective assistance of counsel 

under the Sixth Amendment.  The Supreme Court has also concluded that undocumented 

immigrants possess a Fifth Amendment right to due process where a determination made in an 

administrative proceeding is to play a critical role in the subsequent imposition of a criminal 

sanction and there must be some meaningful review of the administrative proceeding.  United 

States v. Mendoza-Lopez, 481 U.S. 828, 841 (1987) (“Persons charged with crime are entitled to 

have the factual and legal determinations upon which convictions are based subjected to the 

scrutiny of an impartial judicial officer.”). 

In Padilla, the Supreme Court, summarizing the Nation’s legislative history with respect 

to the treatment of undocumented immigrants, noted that: 
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The Immigration Act of 1917 (1917 Act) brought “radical changes” to our 
law.  S.Rep. No. 1515, 81st Cong., 2d Sess., pp. 54–55 (1950).  For the 
first time in our history, Congress made classes of noncitizens deportable 
based on conduct committed on American soil.  Id., at 55. Section 19 of 
the 1917 Act authorized the deportation of “any alien who is hereafter 
sentenced to imprisonment for a term of one year or more because of 
conviction in this country of a crime involving moral turpitude, committed 
within five years after the entry of the alien to the United States . . . .” 39 
Stat. 889.  And § 19 also rendered deportable noncitizen recidivists who 
commit two or more crimes of moral turpitude at any time after entry.  
Ibid.  Congress did not, however, define the term “moral turpitude.” 

While the 1917 Act was “radical” because it authorized deportation as a 
consequence of certain convictions, the Act also included a critically 
important procedural protection to minimize the risk of unjust deportation: 
At the time of sentencing or within 30 days thereafter, the sentencing 
judge in both state and federal prosecutions had the power to make a 
recommendation “that such alien shall not be deported.” Id., at 890. 

This procedure, known as a judicial recommendation against deportation, 
or JRAD, had the effect of binding the Executive to prevent deportation; 
the statute was “consistently . . . interpreted as giving the sentencing judge 
conclusive authority to decide whether a particular conviction should be 
disregarded as a basis for deportation,” Janvier v. United States, 793 F.2d 
449, 452 (2nd Cir. 1986).  Thus, from 1917 forward, there was no such 
creature as an automatically deportable offense.  Even as the class of 
deportable offenses expanded, judges retained discretion to ameliorate 
unjust results on a case-by-case basis.” 
 

559 U.S. 361-362 (footnotes omitted). 

The plurality of the Supreme Court in Padilla further explained: 

In light of both the steady expansion of deportable offenses and the 
significant ameliorative effect of a JRAD, it is unsurprising that, in the 
wake of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984), the Second Circuit held that the Sixth Amendment 
right to effective assistance of counsel applies to a JRAD request or lack 
thereof, see Janvier, 793 F.2d 449.  See also United States v. Castro, 26 
F.3d 557 (C.A.5 1994).  In its view, seeking a JRAD was “part of the 
sentencing” process, Janvier, 793 F.2d, at 452, even if deportation itself is 
a civil action.  Under the Second Circuit's reasoning, the impact of a 
conviction on a noncitizen's ability to remain in the country was a central 
issue to be resolved during the sentencing process—not merely a collateral 
matter outside the scope of counsel’s duty to provide effective 
representation. 
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However, the JRAD procedure is no longer part of our law.  Congress first 
circumscribed the JRAD provision in the 1952 Immigration and 
Nationality Act (INA), and in 1990 Congress entirely eliminated it, 104 
Stat. 5050.  In 1996, Congress also eliminated the Attorney General's 
authority to grant discretionary relief from deportation, 110 Stat. 3009–
596, an authority that had been exercised to prevent the deportation of 
over 10,000 noncitizens during the 5–year period prior to 1996, INS v. St. 
Cyr, 533 U.S. 289, 296, 121 S.Ct. 2271, 150 L.Ed.2d 347 (2001).  Under 
contemporary law, if a noncitizen has committed a removable offense 
after the 1996 effective date of these amendments, his removal is 
practically inevitable but for the possible exercise of limited remnants of 
equitable discretion vested in the Attorney General to cancel removal for 
noncitizens convicted of particular classes of offenses.  See 8 U.S.C. § 
1229b.  Subject to limited exceptions, this discretionary relief is not 
available for an offense related to trafficking in a controlled substance. See 
§ 1101(a)(43)(B); § 1228. 
 

Id. at 363-64 (footnotes omitted). 

This historical review of the legislation enacted by Congress demonstrates that neither 

this Court, nor any executive, can “cancel” an undocumented immigrant’s removal/deportation 

from this country if that non-citizen commits a removable offense.  However, the Padilla Court 

recognized that when Congress stripped the JRAD procedure from immigration law, an 

undocumented immigrant’s right to effective assistance of counsel under the Sixth Amendment 

grew in importance.  Thus, the Padilla Court concluded: 

It is our responsibility under the Constitution to ensure that no criminal 
defendant – whether a citizen or not – is left to the “mercies of 
incompetent counsel.”  Richardson, 397 U.S., at 771, 90 S.Ct. 1441.  To 
satisfy this responsibility, we now hold that counsel must inform her client 
whether his plea carries a risk of deportation.  Our longstanding Sixth 
Amendment precedents, the seriousness of deportation as a consequence 
of a criminal plea, and the concomitant impact of deportation on families 
living lawfully in this country demand no less. 

Id. at 374.   

 Having discerned that an undocumented immigrant’s right under the Sixth Amendment to 

counsel appears well-settled, this Court next turns its attention to the due process rights afforded 
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to undocumented immigrants under the Fifth Amendment.9  The Supreme Court in Mendoza-

Lopez, 481 U.S. 828 (1987), held that a person – even an undocumented immigrant – who stands 

charged with a crime is entitled to have the factual and legal determinations upon which his or 

her conviction is based, subjected to the scrutiny of an impartial judicial officer.   

In the Mendoza-Lopez case, the Supreme Court concluded that Congress did not intend 

the validity of a deportation order to be contestable under 8 U.S.C. § 1326 (setting forth the 

penalties for re-entry of removed aliens).  481 U.S. at 837 (“That Congress did not intend the 

validity of the deportation order to be contestable in a § 1326 prosecution does not end our 

inquiry.”)  The Supreme Court noted that in all other aspects of our justice system, when a 

determination, made in an administrative proceeding, plays a “critical role in the subsequent 

imposition of a criminal sanction, there must be some meaningful review of the administrative 

proceeding.”   Id., at 837-38, citing Estep v. United States, 327 U.S. 114, 121–122 (1946); Yakus 

v. United States, 321 U.S. 414, 444, (1944); cf. McKart v. United States, 395 U.S. 185, 196–197 

(1969). 

More recently, in reliance upon the Supreme Court’s decision in Mendoza-Lopez, the 

United States Court of Appeals for the Tenth Circuit and the United States District Court of the 

Southern District of New York have concluded that if an underlying deportation order violates a 

                                                 
9 In Mathews v. Diaz, the Supreme Court framed the scope of Due Process rights afforded to 
undocumented immigrants as follows:  
 

There are literally millions of aliens within the jurisdiction of the United States. The Fifth 
Amendment, as well as the Fourteenth Amendment, protects every one of these persons from 
deprivation of life, liberty, or property without due process of law.  Wong Yang Sung v. McGrath, 
339 U.S. 33, 48-51, 70 S.Ct. 445, 453-455, 94 L.Ed. 616, 627-629; Wong Wing v. United States, 
163 U.S. 228, 238, 16 S.Ct. 977, 981, 41 L.Ed. 140, 143; see Russian Fleet v. United States, 282 
U.S. 481, 489, 51 S.Ct. 229, 231, 75 L.Ed. 473, 476.  Even one whose presence in this country is 
unlawful, involuntary, or transitory is entitled to that constitutional protection. Wong Yang Sung, 
supra; Wong Wing, supra.  
 

Matthews, 426 U.S. 67, 77 (1976). 
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defendant’s due process rights, that underlying order cannot form the basis for the prior 

deportation element in the illegal re-entry charge.  See U.S. v. Perez-Madrid, 71 Fed.Appx. 795, 

798 (10th Cir. 2003) (“[T]o prevail on a collateral challenge to a prior deportation hearing the 

defendant has the burden to demonstrate “that the deportation hearing was fundamentally unfair, 

and that it deprived him of a direct appeal.”); United States v. Nieto-Ayala, 05 CR. 203 (LMM), 

2005 WL 2006703, *5 (S.D.N.Y. August 18, 2005) (“[T]he underlying deportation order 

violated defendant’s due process rights and therefore cannot be the basis for the prior deportation 

element in the illegal reentry charge.”). 

Turning to the facts of this case, it is important to note that on October 21, 2014, this 

Defendant pled guilty to the felony offense of re-entry of a removed alien in violation of 8 

U.S.C. § 1326.  He was represented by his current counsel, Alonzo Burney, a well-respected 

criminal defense lawyer, appointed to represent Defendant pursuant to the Criminal Justice Act.  

On November 20, 2014, the Executive Action on immigration was announced by President 

Obama.  On November 24, 2014, the Court ordered the parties in this case to brief the impact, if 

any, the Executive Action of November 20, 2014 would have on this Defendant.  Doc. No. 26.   

On December 3, 2014, Defendant’s counsel, Attorney Burney, filed a Motion to Appoint 

Counsel specifically stating that “counsel has need of expert assistance in immigration law to file 

such a brief and continue competent representation of the defendant.”  Doc. No. 28.  The Motion 

also stated, “[h]erein counsel does not possess the necessary background in immigration law to 

file the brief [ordered by the Court at document 26].”  Id.  The Court promptly granted the 

Defendant’s request for assistance and an immigration attorney was appointed.10   

                                                 
10 This request by Attorney Burney, a criminal defense lawyer, who sought – and was given – assistance 
from an immigration attorney underscores Justice Alito’s concurrence in Padilla, supra., where he noted 
that a “criminal defense attorney should not be required to provide advice on immigration law, a complex 
specialty that generally lies outside the scope of a criminal defense attorney's expertise. On the other 
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Given the statements made by Attorney Burney in his Motion to Appoint Counsel, the 

Executive Action has changed the legal landscape and accomplished criminal counsel, such as 

Attorney Burney, are recognizing the need to consult with attorneys experienced in immigration 

matters.  Because the Executive Action was announced shortly after this Defendant’s change of 

plea hearing, this Court is willing to consider a request to withdraw his guilty plea, should 

Defendant choose to file the same.    

Moreover, while this Court fully acknowledges that in 2002, when Congress created the 

Department of Homeland Security and charged this new Department with the responsibility for 

prioritizing the removal of certain undocumented immigrants,11 Congress did not leave the 

Department totally devoid of any guidelines as to how to prioritize deportation among the 

millions of undocumented immigrants.  As the Supreme Court noted in Arizona v. United States: 

Federal governance of immigration and alien status is extensive and 
complex. Congress has specified categories of aliens who may not be 
admitted to the United States.  See 8 U.S.C. § 1182.  Unlawful entry and 
unlawful reentry into the country are federal offenses.  §§ 1325, 1326. 
Once here, aliens are required to register with the Federal Government and 
to carry proof of status on their person.  See §§ 1301–1306.  Failure to do 
so is a federal misdemeanor.  §§ 1304(e), 1306(a).  Federal law also 
authorizes States to deny noncitizens a range of public benefits, § 1622; 
and it imposes sanctions on employers who hire unauthorized workers, § 
1324a. 
 

132 S.Ct. 2492, 2499 (2012).   

                                                                                                                                                 
hand, any competent criminal defense attorney should appreciate the extraordinary importance that the 
risk of removal might have in the client's determination whether to enter a guilty plea.”  559 U.S. at 387-
88.  It also underscores the inextricable nexus between criminal proceedings for the crime of “reentry of a 
removed alien” that occur in the federal district courts and which nearly always result in guilty pleas, and 
the subsequent deportation of person through an administrative proceeding, which generally takes place 
outside the purview of the district courts.   
11 See Homeland Security Act of 2002, Pub. L. No. 107-296, § 402(5), 116 Stat. 2135, 2178 (codified at 6 
U.S.C. § 202(5)). 
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However, the Executive Action issued by the President on November 20, 2014 essentially 

conferred deferred action status12 on a group of undocumented immigrants who were parents to 

legal permanent residents or citizens of the United States.  Deferment action recipients may 

apply for a work authorization documentation if they can demonstrate an “economic necessity 

for employment” (8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. § 1324a(h)(3)), and they will 

temporarily cease accruing “unlawful presence” for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and 

(a)(9)(C)(i)(I).  8 C.F.R. § 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2).  Thus, by creating a 

subgroup of undocumented immigrants who were parents to legal permanent residents or citizens 

of the United States, and instructing that they be given deferred action status, the Executive 

Action endowed this “parent-group” with greater rights than this Defendant.  

As noted above, Defendant does not fall into any of the three (3) Priorities outlined in the 

Department of Homeland Security’s Memorandum regarding Policies for the Apprehension 

Detention and Removal of Undocumented Immigrants.   Thus, under the Executive Action, he is 

not a person that the Department would necessarily wish to deport in an expedited fashion. 

However, this Defendant, possibly is not “a parent” as defined in a different Department 

of Homeland Security’s Memorandum (Exercising Prosecutorial Discretion with Respect to 

Individuals who Came to the United States as Children and with respect to Certain Individuals 

Whose are the Parents of U.S. Citizens or Permanent Residents), also dated November 20, 2014.   

Therefore, this Defendant is possibly not entitled to the deferred action status that would enable 

him to defer deportation.   

                                                 
12 “Deferred action” as explained by the Supreme Court in Reno v. American-Arab Anti-Discrimination 
Committee, “developed without express statutory authorization” and was originally “known as nonpriority 
and is now designated as deferred action.”  525 U.S. 471, 484 (1999).  The Supreme Court Court went on 
to note that “[a]pproval of deferred action status means that, for the humanitarian reasons described 
below, no action will thereafter be taken to proceed against an apparently deportable alien, even on 
grounds normally regarded as aggravated.”  Id.   
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Although this Court recognizes that the Memorandum providing the basis for the 

Executive Action on immigration has opined that the Executive branch can create such 

subcategories of undocumented immigrants, the Court has concerns that some familial bonds are 

treated differently than others.   

Here, this Defendant appears to have been in the United States – and possibly 

continuously – from 2005 to the present.  He works for and has a close bond with his brother.  In 

light of the fact that Defendant does not fall into any of the three (3) Priority removal categories, 

this Court concludes that he is more “family” than “felon,” and consistent with the over-arching 

sentiment behind the Executive Action, Defendant may be eligible for deferred action status and 

its substantial rights and benefits.  

V. Conclusion  
 

This Court must determine the applicability, if any, of the Executive Action upon this 

Defendant.  Thus, first the Court must determine whether the Executive Action is 

constitutional.13  The Court holds that the Executive Action is unconstitutional because it violates 

the separation of powers and the Take Care Clause of the Constitution.  If, however, the 

Executive Action is lawful, the Court must determine if the Executive Action applies to this 

Defendant, who does not fall within one of the three (3) Priorities requiring deportation.  The 

record is undeveloped as to whether Defendant falls among the newly created “parent” category 

for deferred action or has some other argument for deferred action.   Thus, the Court sets forth 

the following schedule:  

 

 

                                                 
13 The Court has not discussed any issues relating to the application of the Administrative Procedure Act 
(“APA”) to this Executive Action.   
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VI. Order of Court  

AND NOW, this 16th day of December, 2014, IT IS HEREBY ORDERED THAT:  

1. On or before January 6, 2015, Defendant shall file a notice/motion (with 

supporting brief) of his decision to proceed in one of the following manners:  

a. Seek to withdraw his guilty plea in light of the Executive Action;  

b. Continue to sentencing on or before January 22, 2015, to time-served 

(approximately six (6) months imprisonment (the high end of the 

guideline range)) – with one year of supervised release to be served in 

the United States, so that he may pursue his rights (if any) pursuant to 

the Executive Action, or otherwise; or  

c. Continue to sentencing on or before January 22, 2015, to time-served, 

with suspended supervised release, and with instruction to the United 

States Marshal Service to deliver Defendant to ICE.   

2. The Government shall file a Response to Defendant’s notice/motion on or before 

January 12, 2015; and  

3. This Order does not impinge the right to file any other request or motion.   

 

 s/ Arthur J. Schwab 
     Arthur J. Schwab 
     United States District Judge 

 
 
 
cc: All Registered ECF Counsel and Parties 
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THE IMPERIAL PRESIDENCY

OBAMA'S AMNESTY QUASHED BY CHRISTMAS?
Exclusive: Larry Klayman explains status of Sheriff Joe's suit against president

Published: 6 days ago

LARRY KLAYMAN (HTTP://WWW.WND.COM/AUTHOR/LKLAYMAN/)  About | Email (mailto:lklayman@wnd.com) |
Archive (http://www.wnd.com/author/lklayman/?archive=true)

Follow 674 followers    Subscribe to feed (http://www.wnd.com/author/lklayman/feed/)

Freedom Watch’s court hearing on Dec. 22, 2014, in a case styled Arpaio v. Obama (14-cv-1966) before the U.S.
District Court for the District of Columbia, could be the only hope to stop Obama’s imperial fiat amnesty to illegal aliens.
Republicans led by Speaker John Boehner are eagerly funding Obamacare and President Obama’s unconstitutional
executive amnesty for another year. (See www.freedomwatchusa.org. (http://www.freedomwatchusa.org))

That’s why in the lawsuit we brought for Sheriff Joe Arpaio, we have asked the federal court in Washington, D.C., to
block Obama from implementing executive amnesty by issuing a preliminary injunction. The judge has ordered an
expedited hearing schedule. In principle, Freedom Watch could actually put a halt to Obama’s amnesty in its tracks
before Christmas, but the Honorable Beryl Howell may want to write her decision over the holidays. In any event, we
expect a quick ruling.

There are so many reasons why Obama’s executive amnesty will cause immediate harm. Besides the obvious (and
important), there are some things you aren’t hearing about. The Obama administration is hiring 1,000 new workers to
quickly process applications for amnesty. The new workers in Crystal City, Virginia, clearly won’t have any expertise in
immigration. They will just be rubber-stamping every application.

The 5 million illegal aliens slated to receive amnesty will
also be granted a work permit, technically called an
Employment Authorization Card. The card can be used
in most states to receive a driver’s license. Under the
“Motor Voter” law, people are encouraged by the
government to register to vote while getting a driver’s
license. When officials invite them to register to vote,
illegal aliens with little understanding may accept the
invitation. They could think they wouldn’t be asked to
register if they shouldn’t.

Our voting registration system runs mostly on the honor
system. Nobody investigates until there is a complaint.
Even if due to misunderstanding, we could have millions of illegal aliens actually voting in the 2016 election. The
amnesty to illegal aliens could start tilting elections as early as 2015.

Many businesses will face legal jeopardy when they hire employees because of President Obama’s lawlessness.
Approximately 5 million new illegal aliens may now be showing up at your business applying for a job holding an
“Employment Authorization Card.”

This is a modern work permit. It is the same work permit that legal immigrants get when they come to the country
honorably, above board and playing by the rules. So a business will not know if the applicant is legally in the country or
not. There is no clue how or why a person got the work permit.

As a former federal prosecutor, let me give some warning. Obama’s “Executive Action” on Nov. 20, 2014, granted
amnesty – and the right to work – to as many as 4.7 million illegal immigrants. That’s on top of the roughly 1 to 1.5
million illegal aliens to whom Obama gave amnesty in June 2012 under his Deferred Action for Childhood Arrivals
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(DACA).

Of course, Obama does not have the legal authority to do this as president. As a result, we will have 5 to 6 million illegal
aliens all over the country presenting Employment Authorization Cards (historically an Employment Authorization
Document) to get jobs, cards I believe are invalid.

Help  Larry Klayman  with  his class-action  suit against Obama’s use of the NSA to  violate Americans’ rights
(http://superstore.wnd.com/specialty-items/Legal-Defense-Fund-to-Support-Already-Filed-Class-Action-
Lawsuits-Against-Obama-NSA-Violations)

But employers are in an untenable and risky position. On the one hand, it is illegal to hire an employee or independent
contractor who is an illegal alien. If a lawbreaker’s work permit is invalid, then the employer is breaking the law by hiring
him or her.

On the other hand, it is illegal to discriminate in the workplace based upon nationality, citizenship or immigration status.
Also, in the “Alice in Wonderland” world of immigration policy, it is illegal to ask if a job applicant is legally present in the
country. So you have no way of knowing if an individual job applicant has a valid work permit as a lawful immigrant or
an unconstitutional executive action work permit.

Therefore, businesses may be forced into breaking federal law either way, based on whether the president does or
does not have the legal power to grant amnesty to illegal aliens. For the time being, employers must accept an
Employment Authorization Card as legitimate until the courts rule otherwise.

But to cover themselves, I believe employers may want to bring lawsuits. If a business has hired non-citizens on work
permits, or had job candidates apply on work permits, or are likely to have non-citizens apply, they should consider
filing a lawsuit to get clarification.

We are confident that however Judge Howell rules at this first stage, in the end, the courts will overturn Obama’s
actions. Obama argues that he has the power to waive the law under prosecutorial discretion. But prosecutorial
discretion does not mean granting benefits. Obama’s programs grant many new benefits to illegal aliens, like the right
to work. Declining prosecution does not mean granting a person the right to stay in the United States.

Imagine this: A defendant is accused of breaking and entering into your house while you are away for the holidays. The
prosecutor decides to drop the case because the only eyewitness is legally blind. Now, does that give the accused a
right to start living in your house from now on? Declining to prosecute for breaking and entering does not transform a
defendant into a tenant. The accused might not go to jail, but he cannot live in your house as a result.

If employers want to consider filing lawsuits, I invite them to contact Freedom Watch at www.freedomwatchusa.org
(http://www.freedomwatchusa.org). Time is of the essence to use our judicial system to right the wrongs Obama and his
minions have caused to our immigration system and to our nation as a whole.

Media wishing to interview Larry Klayman, please contact media@wnd.com (mailto:media@wnd.com).

Receive Larry Klayman's commentar ies in your  email

BONUS: By signing up for Larry Klayman's alerts, you will also be signed up for news and
special offers from WND via email.

Name *

Email *

Where we will email your daily updates

Postal code *

A valid zip code or postal code is required
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Click the button below to sign up for Larry Klayman's commentaries by email, and keep up
to date with special offers from WND. You may change your email preferences at any time.

Sign me up!

Note: Read our discussion guidelines (/discussion-guidelines/) before commenting.
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Join the discussion…

• Reply •

momprayn  •  3 days ago

Grateful for all your steady, persistent, patriotic efforts and will pray about it, but having said that -- don't
expect it to go anywhere as all the others at this point in time. For all intents and purposes, we are already
living under a dictatorship with the Congress rendered irrelevant (even next year) -- lawlessness and
injustice abounds and rules, courts packed in their favor, judges & all important agencies have been taken
over by our enemies - either complicit or being threatened, bought off - whatever it takes. 
All the efforts of our enemies for decades are paying off and they are now in their very end game of shutting
us down for good - by 2016 with the global help of the U.N., Muslim Brotherhood and our own Congress.
More and more are waking up to these hard cold facts, and more next year when they see for themselves
that Congress stays with the status quo and promotes Obama's/Dems goals that will destroy us. All of us
need to start concentrating on what to do about it since it's unprecedented and will take drastic actions in
this new era that will determine in the next two years what our future will be re our Constitutional Republic -
which is already crumbled and about buried.
Time for a second American Revolution.

  1△ ▽  

EaglesGlen  •  5 days ago

Funny how (almost all) American government at all levels have enslaved American citizens to pay all that
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• Reply •

we pay government for goods and services we American citizens don't receive and illegal aliens do; even
though illegal aliens are not public charge. 
What a BIG unfunded mandate by the fed.

  3△ ▽  

• Reply •

EaglesGlen  •  5 days ago

I think the U.S. Fed ought to charge each illegal that has occupied America over 30 or so, an daily
occupancy tax so great there is no profit in working illegally. And every time they bump into law enforcement
they can pay their taxes.

  4△ ▽  

• Reply •

Al  Bumen  •  5 days ago

An estimated 9 million aliens have illegally made their way into US territory between 1990 and 2007.
  2△ ▽  

• Reply •

rennyangel2  •  5 days ago

Thanks, Joe and Larry. Someone, not Boehner obviously. has to protect the republic and its legal citizens
and legal aliens.

  10△ ▽  

• Reply •

GeorgeRA  •  5 days ago

With Obamanasty's illegal aliens what is the need for aliens?
  4△ ▽  

• Reply •

Jimh77  •  6 days ago

see more

Vote Wisely 2016

What if 20 Million Illegal Aliens were
deported from America ?

Tina Griego, journalist for the Denver Rocky
Mountain News wrote a column titled, "Mexican Visitor's Lament".

I interviewed Mexican journalist Evangelina
Hernandez while visiting Denver last week. Hernandez said, "illegal aliens
pay rent, buy groceries, buy clothes. What Happens to your country's economy if
20 million people go away?" Hmmm, I thought, what would happen?

So I did my due diligence, buried my nose as a
reporter into the FACTS I found below.

It's a good question it deserves an honest
answer. Over 80% of Americans demand secured borders and illegal migration
stopped. But what would happen if all 20 million or more vacated America ? The
answers I found may surprise you!

  16△ ▽  

• Reply •

Areminder    •  5 days ago> Jimh77

Please verify if these figures come from the "National Policy Institute" or some other source so it can
be cited along with you.

  1△ ▽  

Jimh77    •  5 days ago> Areminder

Here ya go with links, just have to replace the (DOT) with . remove spaces.

What if 20 Million Illegal Aliens
Vacated America ?

January 27, 2012
at 11:14am

What if they left
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• Reply •

see more

What if they left
.....Somebody really did their homework on this one.

Best on the
subject to present date.

What if 20 Million
Illegal Aliens Vacated America ?

I, Tina Griego,
journalist for the Denver Rocky Mountain News wrote a column titled,
"Mexican Visitor's Lament".

  1△ ▽  

• Reply •

SPOOK'S SPOOK    •  5 days ago> Jimh77

Now it’s the land of the fleeced and the home of the lame. Wake up people, stop being
sheeple.

  1△ ▽  

• Reply •

Jimh77    •  5 days ago> Areminder

I printed the story with links, on hold pending approval, I'll clean up the links. They probably
won't approve it.

  1△ ▽  

This comment was deleted.

• Reply •

SPOOK'S SPOOK    •  5 days ago> Jimh77

What happened to #2?
 △ ▽  

• Reply •

barbaranc  •  6 days ago

Larry, you & Joe are honorable hard working men. Thank you both for standing up for our country. I pray
you get an honest judge who will hear the facts of the case & not one bought & paid for by Obama or Holder.

  7△ ▽  

• Reply •

Steve Weinstein    •  6 days ago> barbaranc

It will be thrown on its face & he knows it because Arpaio has no standing.
  1△ ▽  

• Reply •

Areminder    •  5 days ago> Steve Weinstein

Who could have more standing than the sheriff who must investigate the crime, arrest the
criminals, feed, clothe and house (imprison) them until their trials, and allocate his own
financial resources away from the protection and investigation of the legal residents and
citizens of his county in so doing?

  2△ ▽  

• Reply •

dmxinc    •  5 days ago> Steve Weinstein

According to people like you, no one in our country has "standing."

We're supposed to just sit there and let our country go away.

Not on your life.
  3△ ▽  

• Reply •

harrydweeks    •  5 days ago> Steve Weinstein

If it does get thrown out, it won't be because of Arpaio's standing . I live in AZ. and can tell
you that everyday we have murders, robberies, drug arrests, gang shootings, abductions and
hundreds of illegals coming across our border. As a result the state budgets are stressed,
police , fire and prison budgets can't even begin to handle the influx. So, if in your opinion, the
Sheriff of the largest county in AZ. doesn't have standing, who the hell does ?

  7△ ▽  
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• Reply •  7△ ▽  

• Reply •

Areminder    •  5 days ago> harrydweeks

Currently, according to some judges, nobody. That's the problems with a lawless
government.
May God Bless and protect you and yours, and those around you. When the
darkness seems to be winning is often when God sends His light, if we'll but totally
turn to Him and ask Him for it.

  3△ ▽  

• Reply •

momprayn    •  3 days ago> Areminder

AMEN !
 △ ▽  

• Reply •

357x6  •  6 days ago

Godspeed, Larry.
  5△ ▽  

• Reply •

PaganTeaPartier  •  6 days ago

The way I like to describe it is, "The President can Pardon the bank robber, but he can't let him keep the
money."

  9△ ▽  

• Reply •

Areminder    •  5 days ago> PaganTeaPartier

This administration would send eric holder to organize demonstrations shouting the money belongs
to the people, not the banks, so recognize the humanity of the robber and let him keep his fair share.

  2△ ▽  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

 Mr. JOE ARPAIO, Elected SHERIFF of 

Maricopa County, State of Arizona  

 

                                                     Plaintiff,                    

 

                  v. 

 

Mr. BARACK HUSSEIN OBAMA, acting  

as President of the United States of America 

 

                                 and  

 

Mr. JEH CHARLES JOHNSON, acting as Secretary 

of the U.S. Department of Homeland Security 

 

                                 and  

 

Mr. LEON RODRIQUEZ, acting as Director  

of the U.S. Citizenship and Immigration Services 

 

                                                   Defendants. 

 

 

 

 

 

 

 

 

 

 

          

 

             Case 1:14-cv-01966 

  

 

DECLARATION OF SHERIFF JOE ARPAIO,  

IN SUPPORT OF PLAINTIFF’S MOTION FOR INJUNCTION 

 

Pursuant to 28 U.S.C. §1746, I, Joe Arpaio, hereby declare under penalty of perjury that the 

following is true and correct: 

1) I am over the age of 18 years old and mentally and legally competent to make this 

affidavit sworn under oath. 

2) By this lawsuit, I am seeking to have the President and the other defendants obey the 

U.S. Constitution, which prevents the Obama Administration’s executive order from 

having been issued in the first place.  

3) The unconstitutional act of the President’s amnesty by executive order must be 

enjoined by a court of law on behalf of not just myself, but all of the American 
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 2

people.  

4) If President Obama’s amnesty created by the President’s executive order, which was 

announced on November 20, 2014, is allowed to go into effect, my Sheriff’s office 

responsible for Maricopa County, Arizona, and the people of Maricopa County will 

suffer significant harm. 

5) This unconstitutional act by the president will have a serious detrimental impact on 

my carrying out the duties and responsibilities for which I am charged as sheriff. 

6) Specifically, Obama’s amnesty program will severely strain our resources, both in 

manpower and financially, necessary to protect the citizens I was elected to serve. 

7) For instance, among the many negative effects of this executive order, will be the 

increased release of criminal aliens back onto streets of Maricopa County, Arizona, 

and the rest of the nation. 

8) In addition, the flood of illegal aliens into Arizona will cost my Sheriff’s office 

money and resources to handle. 

9) Attached to the Complaint in this case are several news releases from my office 

giving details of the impacts in my jurisdiction.  I attach these news releases again as 

exhibits to this Declaration, and incorporate herein the statements from my office in 

the attached news releases.  I affirm the accuracy of the news releases attached. 

10) President Obama’s June 15, 2012, amnesty for adults who arrived illegally as 

children, which Obama has called Deferred Action for Childhood Arrivals (DACA), 

has already caused an increased flood of illegal aliens into Arizona in 2014. 

11) The increased flow of illegal aliens into U.S. border states has been stimulated by the 

hope of obtaining U.S. citizenship because of President Obama’s six (6) years of 
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 3

promising amnesty to those who make it to the United States. 

12) The increased flow of illegal aliens has caused a significant increase in property 

damage, crime, and burdened resources in Maricopa County, throughout Arizona, and 

across the border region.   

13) Landowners report large-scale trespassing on their land by illegal aliens transiting 

from the border into the interior of the country, associated with destruction of 

property, theft, crimes of intimidation, trespassing, and disruption of using their land. 

14) The Sheriff’s office witnesses and experiences a noticeable increase in crime within 

my jurisdiction in Maricopa County, Arizona, resulting from illegal aliens crossing 

our Nation’s border and entering and crossing through border States. 

15) Within my jurisdiction, my office must respond to all such reports and investigate. 

16) My deputies must be out on the streets, risking their lives, to police the County. 

17) I performed a survey of those booked into my jails in Arizona. 

18) I found out that over 4,000 illegal aliens were in our jails over the last 8 months, 

arrested for committing crimes in Maricopa County under Arizona law, such as child 

molestation, burglary, shoplifting, theft, etc.  

19) I found that one third of the 4,000 illegal aliens arrested in Maricopa County had 

already been arrested previously for having committed different crimes earlier within 

Maricopa County under Arizona law. 

20) These are criminals whom I turned over to ICE for deportation, yet they were 

obviously not deported or were deported and kept returning to the United States. 

21) Some had been in Maricopa County 6, 7, 8 times, and sometimes as many as 25 

times. 
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22) Yet they keep coming back.  I want to know why they are not being deported? 

23) I am aware that the President claims that he must grant amnesty to illegal aliens 

because of a lack of resources for enforcing the immigration laws.   

24) However, from my perspective and experience, the Federal government is simply 

shifting the burden and the expense to the States and the Counties and County offices 

such as mine. 

25) I am also aware that the President claims he must grant amnesty to some illegal aliens 

in order to focus deportation efforts on those illegal aliens who have criminal records 

or are dangerous. 

26) However, I know from my experience in law enforcement in Arizona that that 

argument is disingenuous. 

27) The Obama Administration is evidently not deporting dangerous criminals even when 

I hand them over to Immigration and Customs Enforcement (ICE) within the U.S. 

Department of Homeland Security.   

28) Even when illegal aliens are booked into my jail for committing crimes in Maricopa 

County under Arizona State law, and my office hands those criminal over to ICE to 

be deported, the Obama Administration still does not deport those criminals. 

29) In many cases, my Sheriff’s office has undertaken the work and expended the 

resources to apprehend these persons for violating Arizona law. 

30) Therefore, the problem is not a lack of resources by the Department of Homeland 

Security, but a lack of desire by the Obama Administration to enforce the law. 

31) When you look at the interior of the United States, where ICE is responsible for 

enforcement, and take the 11 million illegal aliens estimated to be in the country, ICE 

Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 5 of 29

JA629

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 226 of 399



Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 6 of 29

JA630

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 227 of 399



 
 
 
 
 
 

Exhibit 1 

Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 1 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 7 of 29

JA631

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 228 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 2 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 8 of 29

JA632

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 229 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 3 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 9 of 29

JA633

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 230 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 4 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 10 of 29

JA634

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 231 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 5 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 11 of 29

JA635

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 232 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 6 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 12 of 29

JA636

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 233 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 7 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 13 of 29

JA637

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 234 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 8 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 14 of 29

JA638

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 235 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 9 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 15 of 29

JA639

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 236 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 10 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 16 of 29

JA640

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 237 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 11 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 17 of 29

JA641

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 238 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 12 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 18 of 29

JA642

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 239 of 399



Case 1:14-cv-01966   Document 1-1   Filed 11/20/14   Page 13 of 13Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 19 of 29

JA643

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 240 of 399



 
 
 
 
 
 

Exhibit 2 

Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 1 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 20 of 29

JA644

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 241 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 2 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 21 of 29

JA645

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 242 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 3 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 22 of 29

JA646

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 243 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 4 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 23 of 29

JA647

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 244 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 5 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 24 of 29

JA648

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 245 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 6 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 25 of 29

JA649

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 246 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 7 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 26 of 29

JA650

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 247 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 8 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 27 of 29

JA651

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 248 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 9 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 28 of 29

JA652

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 249 of 399



Case 1:14-cv-01966   Document 1-2   Filed 11/20/14   Page 10 of 10Case 1:14-cv-01966-BAH   Document 19-3   Filed 12/18/14   Page 29 of 29

JA653

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 250 of 399



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  

JOSEPH ARPAIO, 
 
                                                     Plaintiff,                    
 
                  v. 
 
BARACK OBAMA, ET AL. 
 
 
                                                   Defendants. 

 
 
 
 
 
 
             Case 1:14-cv-01966 

  
 

SUPPLEMENTAL DECLARATION OF SHERIFF JOE ARPAIO,  
IN SUPPORT OF PLAINTIFF’S MOTION FOR INJUNCTION 

 
Pursuant to 28 U.S.C. §1746, I, Sheriff Joe Arpaio, hereby declare under penalty of 

perjury that the following is true and correct: 

1) I am over the age of 18 years old and mentally and legally competent to make this 

affidavit sworn under oath. 

2) I am the elected Sheriff of Maricopa County, State of Arizona. I have held the Office 

of Sheriff since 1993. Previously, I served as a Regional Director for the Department 

of Justice in the Drug Enforcement Agency fighting crime and drug trafficking 

around the world, after serving as a police officer for five years in Washington, D.C. 

and Las Vegas, Nevada. I infiltrated drug organizations from Turkey to the Middle 

East to Mexico, Central, and South America to cities around the United States.  I also 

served as head of the Drug Enforcement Agency for Arizona. 

3) By this lawsuit, I am seeking to have the President and the other Defendants obey the 

U.S. Constitution and the immigration laws, which prevents the Obama 

Administration’s Executive Order (hereinafter “Executive Actions”) from having 
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been issued in the first place.  

4) I am aware that President Obama has acknowledged repeatedly prior to November 

20, 2014 that his actions of granting Executive Actions are unconstitutional. 

5) Specifically, I am aware that on March 28, 2011, President Obama stated: “America 

is a nation of laws, which means I, as the President, am obligated to enforce the law. I 

don’t have a choice about that . . . Congress passes the law. The executive branch’s 

job is to enforce and implement those laws. And then the judiciary has to interpret the 

laws. There are enough laws on the books by Congress that are very clear in terms of 

how we have to enforce our immigration system that for me to simply through 

executive order ignore those congressional mandates would not conform with my 

appropriate role as President.” 

6) I am also aware that on May 10, 2011, President Obama stated: “ . . . sometimes when 

I talk to immigration advocates, they wish I could just bypass Congress and change 

the law myself. But that’s not how a democracy works.”  

7) I am aware that on July 25, 2014, President Obama stated: “[n]ow, I swore an oath to 

uphold the laws on the books . . . . Now, I know some people want me to bypass 

Congress and change the laws on my own . . . . Believe me, the idea of doing things 

on my own is very tempting. I promise you. Not just on immigration reform. But 

that’s not how – that’s not how our system works. That’s not how our democracy 

functions. That’s not how our Constitution is written.”  

8) I am aware that on July 1, 2014, the President stated: “[t]here are those in the 

immigrants’ rights community who have argued passionately that we should simply 

provide those who are [here] legally with legal status, or at least ignore the laws on 
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the books and put an end to deportation until we have better laws . . . . I believe such 

an indiscriminate approach would be both unwise and unfair.”  

9) The unconstitutional act of the President’s Executive Actions must be enjoined by a 

court of law on behalf of not just myself and my Office which represents the people 

of Maricopa County, Arizona, but all of the American people.  

10) As a result of President Obama’s Executive Order, which was announced on 

November 20, 2014, my Sheriff’s Office responsible for Maricopa County, Arizona, 

and the people of Maricopa County has already suffered and will suffer significant 

harm. 

11) This unconstitutional act by the President has had and will continue to have a serious 

detrimental impact on my carrying out the duties and responsibilities for which I am 

charged as elected Sheriff of Maricopa County, Arizona.  

12) Specifically, President Obama’s Executive Actions have and will continue to severely 

strain our resources, both in manpower and financially, necessary to protect the 

citizens I was elected to serve. 

13) For instance, among the many negative effects of Defendants’ Executive Actions is 

the increased release of criminal aliens back onto the streets of Maricopa County, 

Arizona, and the rest of the nation. 

14) In addition, the flood of illegal aliens into Arizona has cost and will cost my Sheriff’s 

Office money and resources. 

15) Based on my personal and professional experience, President Obama’s June 15, 2012 

Executive Order concerning adults who arrived illegally as children, which Obama 

has called Deferred Action for Childhood Arrivals (DACA), is likely to cause an 
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 4 

increased flood of illegal aliens into Arizona. 

16) The increased flow of illegal aliens into U.S. border states has been stimulated by the 

hope of obtaining U.S. citizenship because of President Obama’s six (6) years of 

promising what is in effect amnesty to those who make it to the United States. 

17) Based on my experience, with President Obama’s Executive Actions, even if new 

illegal aliens coming into Maricopa County, Arizona may not qualify under the 

Executive Actions, floods of new illegal aliens have and will swarm across the border 

because they are attracted to the idea of what is, in effect, amnesty.  

18) The increased flow of illegal aliens has caused and will cause in the future an increase 

in property damage, crime, and burdened resources in Maricopa County, throughout 

Arizona, and across the border region.   

19) Landowners report large-scale trespassing on their land by illegal aliens transiting 

from the border into the interior of the country, associated with destruction of 

property, theft, crimes of intimidation, trespassing, and disruption of their use of their 

own land. 

20) Within my jurisdiction, my Office must respond to all such reports and investigate 

such criminal activity. 

21) My deputies must be out on the streets, risking their lives, to police Maricopa County, 

Arizona.  

22) In October 2014, 307 illegal immigrants were arrested by my deputies and officers in 

Maricopa County and given detainers by Immigration and Customs Enforcement 

(“ICE”). Of that number, 96 are repeat offenders (31.2%), having had prior bookings 

with detainers placed on them. Among those include two illegal aliens who have been 
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booked into my jail 19 times each, one of which had 11 prior detainers, and 

extraordinarily, within the last year. These statistics mirror what has happened in 

every month of 2014.  

23) Because of serious harm to my Office and the duties I was elected to fulfill as a law 

enforcement officer, on November 3, 2014, I met with Congressman Matt Salmon 

(AZ-05) to discuss the possibility of launching a congressional hearing into why ICE 

keeps releasing illegal aliens charged of crimes back onto the streets of our 

communities. (Exhibit 1).  

24) I also wrote the Honorable Jeh Johnson in June of 2014 – after he had visited Arizona 

just a week before I mailed the letter and failed to meet with me – extending the 

invitation to meet with him again, hoping to improve local/federal cooperation. 

(Exhibit 2 and Exhibit 3).  

25) My duty is to investigate fraud and where appropriate, refer for prosecution. This will 

necessarily increase expenditures by my Office in policing employment related fraud 

in Maricopa County, since some of the illegals being hired are likely to be convicted 

criminals under the President’s Executive Actions.  

26) I performed a survey for the last 3 months.   

27) I found out that over 1,200 illegal aliens were booked in our jails over the last three 

(3) months, arrested for committing crimes in Maricopa County under Arizona law, 

such as child molestation, burglary, shoplifting, theft, etc. These statistics do not 

include illegal aliens charged for violating immigration laws. Legal recourse with 

regard to immigration law violators rests with the federal government. Our 

jurisdiction relates to state crimes.  
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28) I found that over one-third (over 400) of these 1,200 illegal aliens arrested recently in 

Maricopa County had already arrested by law enforcement in the past for committing 

different crimes earlier within Maricopa County under Arizona law. 

29) These are criminals whom I turned over to ICE for possible deportation. However, 

based on my experience, many of these illegals are not deported and are still 

committing criminal acts in Maricopa County.  

30) Over one-third of the criminals law enforcement had arrested who were illegal aliens 

had been released in the past.  Some of them had incurred criminal records within 

Maricopa County at least 6, 7, or 8 times. However, they keep coming back. I want to 

know why they are not being deported. 

31) I am aware that an Immigration Enforcement Report for the fiscal year of 2013, by 

ICE, indicates that ICE reported 722,000 encounters with illegal aliens, most of 

whom came to their attention after incarceration for a local arrest. http://cis.org/catch-

and-release.  

32) I am also aware that the ICE officials followed through with immigration charges for 

only 195,000 of these individuals. Among those released by ICE, 68,000 had criminal 

convictions. http://cis.org/catch-and-release. 

33) The total number of inmates booked into Maricopa Sheriff’s Office custody with INS 

“detainers”, some of whom are illegal aliens, since February 1, 2014 until December 

17, 2014 is 3,816. (Exhibit 4).  

34) The booking and first day cost to book an inmate into jail is $266.41. The total cost of 

booking, including the first day in jail is $1,016,620.56 (3,816 x $266.41). (Exhibit 

4).  
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35) For all bookings, the average stay in jail is 27.5 days and the daily housing cost is 

$81.85. The first day in jail has already been accounted for. (Exhibit 4).  

36) For 3,816 total inmates to stay in jail for 26.5 days, it costs $8,276,999.40. (Exhibit 

4).  

37) The total cost for 3,816 inmates to be booked into jail and stay for 27.5 days is 

$9,293,619.96. (Exhibit 4).  

38) Based on the average length of stay, I estimate that Maricopa County incurred an 

additional expense of $9,293,619.96 from February 1, 2014 through December 17, 

2014 for inmates flagged with INS detainers. (Exhibit 4).  

39) Under current law, I turn over those committing crimes in Maricopa County who turn 

out to be citizens of foreign countries to DHS to be deported. But by contrast, under 

President Obama’s new Executive Action, those illegal aliens will not be subject to 

deportation once the inmates complete their sentences. At that time, they are turned 

over to ICE for possible deportation. This costs an enormous amount of time and 

money.  

40) As demonstrated by Exhibit 5, I have personally been threatened several times by 

persons with bodily injury and death because of my stance on illegal immigration. It 

therefore stands to reason that illegal aliens are inclined to target me. This directly 

impacts my constitutional rights and causes me and my Sheriff’s Office harm. 

(Exhibit 5). 

41) I am aware that the President claims that he must enforce these Executive Actions for 

illegal aliens because of a lack of resources for enforcing the immigration laws.   

42) However, from my perspective and experience, the federal government is simply 
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shifting the burden and the expense to the states, the counties, and the county offices 

such as mine. 

43) I am also aware that the President claims he must enforce these Executive Actions to 

some illegal aliens in order to focus deportation efforts on those illegal aliens who 

have criminal records or are dangerous. 

44) However, I know from my experience in law enforcement in Maricopa County, 

Arizona that this argument is false. 

45) The Obama Administration is frequently not deporting dangerous criminals, even 

when I hand them over to ICE. 

46) Even when my Sheriff’s Office arrests illegal aliens for committing crimes in 

Maricopa County under Arizona State law, and hands those criminals over to ICE to 

be deported, the Obama Administration still does not deport those criminals. 

47) In these cases, my Sheriff’s Office has undertaken the work and expended the 

considerable resources to apprehend these persons for violating Arizona law. 

48) Therefore, the problem is not a lack of resources by the Department of Homeland 

Security, but a lack of desire by the Obama Administration to enforce the law. 

49) When you look at the interior of the United States, where ICE is responsible for 

enforcement, and take the 11 million illegal aliens estimated to be in the country, ICE 

has locked up only about 1% of that total. 

 

I hereby swear under oath and penalty of perjury that the foregoing facts are true and 

correct to the best of my knowledge and belief:  
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Sheriff Joe Arpaio Threatened By
Inm ate Sam uel Matta For
Deporting Fam ily
Reuters

 (http://www.reuters.com/)

By David Schwartz

PHOENIX, July 11 (Reuters) - An inmate has been indicted for allegedly plotting to
kill a hard-line Arizona sheriff to hold him "personally accountable" for deporting his
family members to Mexico, sheriff's officials said on Wednesday.

Samuel Matta, 29, was served with the indictment in prison on Wednesday stemming
from an alleged scheme to assassinate Maricopa County Sheriff Joe Arpaio with a
high-powered rifle, said Sergeant Brandon Jones, a sheriff's spokesman.

Matta, who authorities say is a documented gang member, planned to act on the plot
once he was released from prison, Jones said.

Arpaio, who styles himself as "America's toughest sheriff," is one of the leading
proponents of the Mexico border state's crackdown on illegal immigrants passed in
2010, but partially blocked by the courts.
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 MCSO: Gangster Was Planning to "Publicly Assassinate"  Joe Arpaio, but Didn't ...

(http://blogs.phoenixnewtimes.com/valleyfever/2012/07/mcso_gangster_was_planning_to.php)

 Arpaio won't contest judge in racial-profiling case

(http://www.azcentral.com/news/articles/2012/06/28/20120628arpaio-racial-profiling-judge.html)

 Joe Arpaio Denied Birther Donations, Randy Parraz Blasts Andy Kunasek

(http://blogs.phoenixnewtimes.com/bastard/2012/06/joe_arpaio_denied_birther_dona.php)

 Chase suspect identified; accused of Arpaio death threat during recent arrest

(http://www.azfamily.com/news/Chase-suspect-identified-Chase-suspect-identified-accused-of-

Arpaio-death-threat-during-recent-arrest-159381475.html)

 Mesa man arrested for threatening to kill Sheriff Arpaio

(http://www.examiner.com/article/mesa-man-arrested-for-threatening-to-kill-sheriff-arpaio)

 Several thousand protest Arpaio's Tent City

(http://www.wdtimes.com/news/national/image_bbafe006-7d57-5dbb-a3f1-b72da23b5c7b.html)

MORE:

In May, the U.S. Justice Department filed suit against Arpaio accusing him of civil
rights violations and saying he and his office intentionally engaged in racial profiling
and unlawful arrest of Latinos in violation of their constitutional rights.

The tactics used by the sheriff, who has denied any abuses and has vowed to fight the
suit, will come under scrutiny beginning July 19 when another racial profiling lawsuit
is heard in U.S. District Court in Phoenix.

Sheriff's investigators said they were tipped to the assassination plot by a jail inmate
and learned that Matta was angry that his family had been deported to Mexico from
their home in El Mirage, Arizona, west of Phoenix.
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P R O C E E D I N G S 

DEPUTY CLERK:  Matter before the Court, Civil

Action 14-1966, Joseph M. Arpaio v. Barack Obama, et al.

Counsel please come forward and identify yourselves for

the record.

MR. KLAYMAN:  Good morning, Your Honor.  Larry

Klayman, nice to see you.

THE COURT:  Yes, nice to see you, Mr. Klayman.

How are you?

MR. KLAYMAN:  Good.  I wanted to ask permission,

I have my paralegal and counsel sitting at the table with

me.  Counsel is from Virginia.  He's a Virginia lawyer.

His name is Jon Moseley.

THE COURT:  Good morning, Mr. Moseley.  

MR. KLAYMAN:  My paralegal's name is Dina James.

THE COURT:  What's your paralegal's name?

MR. KLAYMAN:  Dina James.

THE COURT:  That's absolutely fine.

MR. KLAYMAN:  Thank you.

THE COURT:  And for the government.

MS. HARTNETT:  Good morning, Your Honor.

Kathleen Hartnett from the Civil Division at the

Department of Justice for the defendants.

THE COURT:  Yes, I saw your notice last night,

Ms. Hartnett.
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MS. HARTNETT:  Yes.

THE COURT:  Am I pronouncing that correctly?

MS. HARTNETT:  Yes, Your Honor.

THE COURT:  Good morning, Ms. Hartnett.

MS. HARTNETT:  With me at counsel table is Adam

Kirschner from the Federal Programs Branch at the

Department of Justice.

THE COURT:  Good morning, Mr. Kirschner.  All

right.

So this morning I have in front of me two

motions:  the plaintiff's motion for preliminary

injunction and the government's motion for dismissal for

lack of subject matter jurisdiction under Federal Rule of

Civil Procedure 12(b)(1).  So why don't we start with you,

Mr. Klayman.

MR. KLAYMAN:  Thank you, Your Honor.

THE COURT:  Since yours was the first motion

filed.

MR. KLAYMAN:  Does Your Honor have any timing

limitations?

THE COURT:  None.

MR. KLAYMAN:  None, okay.  Thank you.

THE COURT:  We can go on as long as I have

questions.

MR. KLAYMAN:  Okay.
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THE COURT:  Or you have things to say.

MR. KLAYMAN:  I look forward to it, questions.

Your Honor, this is a case at the pinnacle of

national importance.  It's not really just a question

about immigration enforcement.  It's a question about our

Constitution.  It's a question about whether the president

can override Congress, go around Congress.  And that's why

this is so important.  It reminds me of another case that

I had the privilege of arguing about a year ago before

Judge Leon, which was involving the NSA where he granted a

preliminary injunction, and that's what we're seeking

here.

THE COURT:  Mr. Klayman, I did see reference in

some parts of your brief to unlawful surveillance,

warrantless unlawful surveillance and why it was in the

public interest to grant the preliminary injunction.

MR. KLAYMAN:  Perhaps it's on my mind.  That was

a brief that we filed, and then we filed a correction

immediately after that.  We were taking a little bit from

a prior brief.

THE COURT:  All right.  So you filed a

correction, I can see that.  So you had success with one

brief in front of another judge across the hall so you

thought why not --

MR. KLAYMAN:  Give it a try.
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THE COURT:  Give it a try, got it.  Does that

explain why I've got two motions for preliminary

injunctions from you?

MR. KLAYMAN:  That's correct.

THE COURT:  One docketed at ECF 6 and one at ECF

7?

MR. KLAYMAN:  That's correct.

THE COURT:  All right.  I just wanted to make

sure --

MR. KLAYMAN:  The latter one is the one that

governs.  We picked that up a few minutes after it was

filed.  

THE COURT:  I got it, okay, thank you.  

MR. KLAYMAN:  I appreciate you bringing that to

the record's attention.

Your Honor, on March 28, 2011, President Obama

stated to the American people, "America is a nation of

laws, which means that I as president am obligated to

enforce the law.  I don't have a choice about that.

Congress passes a law.  The Executive Branch's job is to

enforce and implement these laws and then the judiciary to

interpret the laws.  There are enough laws on the books by

Congress that are very clear in terms of how we have to

enforce our immigration system."

THE COURT:  Mr. Klayman, I've heard that speech
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and I've also seen it referenced in papers, so there's no

need for you to be repeating things.  I have read the

papers quite thoroughly, and so let's hear from you about

things that you want to supplement your papers with since,

even though I've said there's no time limit, I also don't

want to repeat everything that's in the papers.

MR. KLAYMAN:  I understand that.  I wanted to --

THE COURT:  Let me just ask you because there

are a couple things that I wanted to be clear about in my

own mind.  The plaintiff's supplemental declaration that

was filed on December 19th states in Paragraph 9 that he

seeks an injunction, and I quote, "on behalf of not just

myself and my office but all of the American people,"

which really addressed one of the questions I had in this

case about whether Joseph Arpaio was suing, you know, in

his personal capacity as a citizen of the United States or

only in his official capacity as sheriff of Maricopa

County or both.

MR. KLAYMAN:  He's suing as both, Your Honor.

THE COURT:  All right.

MR. KLAYMAN:  As we set forth in this affidavit,

and I might add we're not seeking an injunction for all of

the American people.  It will have that impact, of course,

in terms of precedent, but he's representing the people of

Maricopa County.
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THE COURT:  Okay.  So his entire affidavit is

all about -- and the reason I was confused is because his

affidavits that you filed on his behalf are all about the

harms to his office.  And so, you know, I was a little bit

confused in terms of the framing of the caption of the

complaint and some of his statements in the declaration,

including the one I just read about whether he was also

complaining in his personal capacity.  If he is suing in

his personal capacity, on what basis would he have

standing?

MR. KLAYMAN:  Yes.  I would look at Paragraph 40

of that affidavit, Your Honor.  He's suing in part

because -- 

THE COURT:  You're talking about the

supplemental affidavit?

MR. KLAYMAN:  Supplemental affidavit.  Because

he himself has been threatened.  He himself has been

threatened by individuals on the basis of his stance on

immigration.

THE COURT:  Okay.  Well, that leads me to my

next question.  If he's suing because of -- you're

talking, for example, about the notice that you filed just

last night about the bomb threats, which was the press

release from Maricopa County about bomb threats to the

plaintiff in this case, that's the nature of the personal
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injury to him?

MR. KLAYMAN:  In part, and there's another

report which incorporates by reference into his affidavit

which is attached as Exhibit 5 to that affidavit where an

individual threatened him with death on the basis that his

family was deported as a result of actions that were

taken.

THE COURT:  But if I read your notice last

night, for example, it says specifically in the press

release issued by the plaintiff and his office that the

reason he received the death threats is because of his

widely known stance regarding illegal immigration, and if

that's the case, is there anything I could do here that

would change the plaintiff's widely known stance on

illegal immigration that would stop him from being

threatened?

MR. KLAYMAN:  Well, there's a nexus here, and it

doesn't have to be an absolute nexus.  In terms of

standing, I think you asked me the standing question --

THE COURT:  Let's hear your explanation of that

nexus.

MR. KLAYMAN:  Yes.  The fact that he has himself

filed this complaint which is seeking to enforce the

immigration laws as they currently exist exacerbates a

pre-existing condition where he's viewed as -- and he's

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA712

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 309 of 399



     9

not because I know him quite well; he's a client as well

as a friend.  The image that's been created by some in the

media, in particular, that he's anti-immigrant, he's not

anti-immigrant, but he's been viewed as anti-illegal

immigrant, people have threatened him repeatedly.  There

are protests going on as we speak in front of his

sheriff's office in Phoenix today as a result of this

complaint.  And there is -- and you'll probably see press

reports about that -- but there is a substantial

likelihood that he will be threatened with severe bodily

injury or death as a result of simply filing this case and

trying to enforce the immigration laws.

THE COURT:   Mr. Klayman, I come back again to

the evidence that you have submitted, you have submitted

in this case with statements issued by the sheriff's

office, and I'm reading page 2 of the document docketed at

ECF 21-1, page 2, "All three aforementioned threats

against Arpaio came as a result of the sheriff's widely

known stance on illegal immigration," and I take it that

there's nothing that I can say or do that is going to

change his widely known stance on illegal immigration

which he says was the cause of the threats.  Am I correct

on that?

MR. KLAYMAN:  That's one cause of the threats.

And if you look at the actual attachments, Your Honor, the
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exhibits, Exhibit 5 for instance, is that he was

threatened with severe bodily injury or death by someone

who as a result of his actions had his family deported

from this country.  What we are arguing in this case and

the position that he's taken throughout is that we should

enforce the immigration laws.  He hands illegal aliens

over to ICE --

THE COURT:  Well --

MR. KLAYMAN:  -- for deportation, yet they come

back into his jail.

THE COURT:  Okay.  So I want to ask, just like I

was a little puzzled by your papers about whether the

plaintiff was suing in his personal or official capacity

or both, I want to be clear about precisely what policies

you're challenging here, Mr. Klayman.  You have a broad

phrase that you used, "the president's immigration

policies."  That just doesn't cut it for me when you're

asking me to enjoin from the bench with the strike of my

pen some national programs.  I have to be absolutely clear

what is it precisely you're asking me to challenge, you're

asking me to enjoin and stop.

So let me be clear --

MR. KLAYMAN:  Certainly.

THE COURT:  -- and ask you to be clear about it.

So this is what I understand based on your
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papers that you're challenging the policies that are

announced in two memoranda:  the memorandum from Janet

Napolitano issued on June 15, 2012, entitled Exercising

Prosecutorial Discretion With Respect to Individuals Who

Came to the United States as Children, which I am going to

refer to, as the parties do in their papers, as the DACA

program, D-A-C-A.

You're also challenging the programs outlined in

a memorandum from Secretary of Homeland Security Jeh

Johnson, dated November 20, 2014, titled Exercising

Prosecutorial Discretion With Respect to Individuals Who

Came to the United States as Children and With Respect to

Certain Individuals Who Are the Parents of U.S. Citizens

or Permanent Residents.  I'll call that program, as the

parties do, the DAPA program, D-A-P-A.  And the revisions

to the DACA program, as the parties do in their papers.

So as I understand it, you're challenging the

DACA program, the 2014 revisions to the DACA program and

the DAPA program.

MR. KLAYMAN:  That's correct.

THE COURT:  Do I have that right?

MR. KLAYMAN:  You do.

THE COURT:  All right.  So you are not

challenging the policies that are announced, for example,

because I take it that there were about ten memoranda that
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were issued by Secretary Johnson on November.  You're not

challenging, for example, the memorandum from DHS

Secretary Jeh Johnson titled Expansion of the Provisional

Waiver Program which allows, I guess, some eligible

immigrants to travel overseas.  You're not challenging

that; is that correct?

MR. KLAYMAN:  Correct.

THE COURT:  And you're not challenging the

memorandum on the same date, November 20, 2014, from the

Secretary of DHS titled Policies for the Apprehension,

Detention and Removal of Undocumented Immigrants, which as

I've read it defines the priorities 1, 2 and 3 for the

undocumented immigrants who are the priorities for federal

enforcement authority.  Am I correct on that?

MR. KLAYMAN:  You're correct.

THE COURT:  And you're also not challenging the

memorandum of the same date, November 20, 2014, by the

Secretary of Homeland Security entitled Policies

Supporting U.S. High-Skilled Business and Workers.  Is

that correct?

MR. KLAYMAN:  Correct, Your Honor.

THE COURT:  So we're really down to these DACA

program, DACA revisions program and the DAPA program.  Is

that right?

MR. KLAYMAN:  That is right.
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THE COURT:  So with respect to the DACA program,

which has been in effect since 2012, two years, how is it

that you can show any kind of irreparable harm since it's

taken you two years to challenge that program?

MR. KLAYMAN:  What's set forth in the

supplemental affidavit of Sheriff Arpaio is that since

this new executive order has a memorandum, whatever you

want to call it, it's kind of murky as to what the

president did through DHS, but it is in effect an

executive action in any event, and the president admits

that.

THE COURT:  What's murky about it?

MR. KLAYMAN:  Well, they call them memoranda

rather than executive orders.  Executive orders would

ordinarily come out as an executive order.  But we believe

that for political purposes, because the president doesn't

want to exceed the numbers of executive orders issued by

other presidents, he's calling them memoranda right now

and it's being implemented through the Department of

Homeland Security.

THE COURT:  Well, doesn't the president affect

policy over the sprawling federal bureaucracy in a number

of different ways?  One way is executive orders; one way,

signing statements.  When they sign legislation into law,

they have signing statements that tell agencies how the
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president wants them interpreted.  There are many

different ways where presidents affect the execution of

the laws.

MR. KLAYMAN:  Absolutely.

THE COURT:  I know you made this argument, but

I'm not sure I really understand essentially what

difference that makes.  I want to make sure I'm not

missing your point, Mr. Klayman.  So what difference does

it make?

MR. KLAYMAN:  Well, the primary point is that

what the president has done through these memoranda, which

are executive actions, is not policy.  He's enacting law.

He's creating law.  And he cannot override Congress in

doing that under Article I, Section 1 of the U.S.

Constitution; all legislative powers --

THE COURT:  Why is it that you say it's not a

policy?  I mean, you know, I have information that's been

submitted in the -- by you, actually, as part of the

Department of Justice's OOC memorandum that the

government's brief was talked about; that the resources in

DHS to handle undocumented immigrants in this country, you

know, only allows deportation of 400,000 out of the

11-point some, 11-plus million such immigrants.  So they

have to figure out their enforcement priorities.

So why -- do you dispute those numbers, first of
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all; and second of all, why isn't that an appropriate

focus of administrative, administration policy of how they

are going to take limited resources and target it even if

you disagree with their targets, but why isn't that an

appropriate function, first of all, of the president to

give that kind of guidance through his cabinet secretaries

and why isn't that appropriate?

MR. KLAYMAN:  First of all, I might say, Your

Honor, that this is not in any way an attack on this

particular president.  Presidents in the past have

violated executive orders and courts have overturned them.

This president, in fact, just about a year ago had one

overturned with regard to the National Labor Relations

Board where he did an interim appointment.  It's not

unusual for courts to overturn executive actions.

Presidents do try to extend their powers as much as they

can, and that's the reason why we have the courts and

that's the reason why I'm proud to be in front of you,

because you are the protector of the American people.  

But let me get to the point.  I don't dispute

the numbers.  But this president in particular has not

been shy about asking for money for appropriations.  We're

now at a budget deficit of $18 trillion.  It's increased

several trillion since he's been president.  No request

was ever made to Congress to increase the appropriation so
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that border security could be enhanced and so people could

be deported who are here illegally.

What's happened here -- and I don't mean any

disrespect to the president -- is that he's trying to

force the hand of the next Congress is that by putting in

effect the law in effect -- in fact, he's made reference

to that, some of the quotes I was going to read you, he's

daring them to do what he wants and to enact.  He said

several times, 22 times in the past, that he's not an

emperor.  That he does not have the power to legislate as

a president.

And that's the bottom line here.  He did not ask

for the money, but all of a sudden after the fact he and

his colleagues at the Department of Homeland Security

decide, well, we don't have the money so we have to leave

all these people here.  Here is an irony too --

THE COURT:  Mr. Klayman, let me just say that,

you know, I'm well aware of my power to undo executive

actions of agencies.  And I do exercise that power humbly

when necessary.  And I fully appreciate that you're

inviting me in this case to protect Congress's prerogative

to act in the immigration arena.  But I have some pause,

given the power of Congress to control purse, the purse

strings, to tell the president exactly how Congress feels

about whether the president's interpretation of the
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immigration laws and enforcement priorities for the

immigration laws are ones that Congress accepts or does

not.

When it comes to deferred removal programs, the

government's brief has outlined -- you know, the deferred

removal programs have been longstanding in this country

dating back to the 1970s.  It was very interesting for me

to read that and that Congress has, in fact, sanctioned

the use of deferred removal programs in -- with reference

to them embodied in the law.

So deferred removal programs per se are the

kinds of enforcement prioritization that the executive

branch has exercised over a number of administrations,

over a number of years, at least 30, that Congress has

sanctioned; and if Congress doesn't like it, doesn't

Congress have the power to step in and address whatever

misprioritization it thinks is going on here without the

Court accepting your invitation and reaching out to

intervene in this Legislative-Executive Branch squabble?

MR. KLAYMAN:  You asked a really good question

that has a number of different responses to it.  First of

all, we're talking here about, first talked about

appropriation.  We cited a Supreme Court case called

Chadha where President Nixon decided he wasn't going to

spend money that Congress had appropriated.  Supreme Court
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said, No, you can't make that decision.  You can't

override Congress; the money has been appropriated.  This

money has been appropriated maybe ipso, after the fact the

president said it's not enough, but it's been appropriated

for enforcement for deportation.

THE COURT:  Well --

MR. KLAYMAN:  He's shutting -- he's shutting

down the potential of deportation.

THE COURT:  But Mr. Klayman, this is not a case,

I really -- I looked at Chadha, I appreciate how you're

using Chadha in this case, but I really fail to see how

Chadha is applicable here where Chadha was a blatant, you

know, response by the president to the Congress, You've

given me money and told me how you want me to spend it.

I'm just not going to spend it the way you want.  That is

an appropriate role for the Court to step in and say No,

no, no, you can't -- you are not the emperor, you have to

follow the directions.

This program is a deferred removal program, you

know, as I said, longstanding practice for prioritization

of resources that have been provided by Congress.  I just

don't see how Chadha is at all applicable here.

MR. KLAYMAN:  Chadha is applicable on two

different grounds.  One, with regard to purse strings or

something for the Congress to decide, and Congress has
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appropriated this money for use in large part in

deportation proceedings against illegal aliens.

Secondly --

THE COURT:  I do think Chadha would be

applicable if Congress passed a law saying to the

president, You may not expend any funds for the DACA

program, the revised, you know, DACA program, the revised

DACA program or the DAPA program.  Then if the president

proceeded, I think then you might have a Chadha issue.

But that's not what happened.

MR. KLAYMAN:  Let me tell you respectfully, Your

Honor, why you have it, Your Honor, just teeing the

question up.  That's why I started with that aspect of

your question is because the money is being used not for

purposes which it was appropriated, which was immigration

enforcement of the current law, but if you look at these

memoranda, they are deferring benefits which go part far

beyond the current law.

For instance, it's in effect granting amnesty

and immunity from prosecution authority.  It's their

employment authorization cards for the right to work,

regardless of whether you're legal or illegal; the

opportunity to use the law to get a work authorization

card to get a state driver's license.  From that you can

get the right to vote -- not the right to vote but you can
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present it and no questions are asked and sign up on the

register to vote.  Plus there are background checks here

for nearly 5 million illegal immigrants.  This costs

money.

THE COURT:  Mr. Klayman, really this is not a

case about purported voter fraud.  Is that what you're

saying one of the harms is, voter fraud?

MR. KLAYMAN:  It can be one of the harms.  It's

not something we put into the affidavit, but it can be.

What I'm saying to Your Honor is is that the monies are

being used for purposes that were not appropriated by

Congress to use the monies for, and I just listed various

aspects of that, including background checks for

potentially 5 million illegal aliens.  There has never

been -- and this is the third part in answer to your

question -- there's never been any deferred action here on

this grand scale.  5 million people, nearly half of the

illegal immigrant population.  It's never been done to

that extent.

I'm not condoning what President Bush did

earlier for 1.2.  But he didn't have all these different

aspects to it when money was being spent for purposes that

Congress had not authorized it for.  And that's a

important aspect here.  This is a very expensive --

THE COURT:  Are you saying, Mr. Klayman, that
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the old, the longstanding prior deferred removal programs

implemented from the '70s up to today did not carry with

them a work permit certificate?  Is that -- is that the

factual matter of what you're saying, that this deferred

removal program differs because it has a work certificate

authorization?

MR. KLAYMAN:  Some of them -- I'm sorry, I

didn't mean to interrupt you.  Some of them did not, yes.

THE COURT:  But some of them did.

MR. KLAYMAN:  I'm not sure.  I'm trying to be --

I haven't studied the prior ones, okay.

In any event, what we said in our brief was it

doesn't matter what other presidents did.  We're

challenging this now.  And I can tell you if you know my

reputation -- I think you do -- I gave President George W.

Bush a pretty hard time.  I just don't bring cases with

regard to Democrat [sic] presidents.  I sued them over

warrantless wiretaps.  The Cheney Energy Task Force.  I'm

thought of as a Libertarian conservative.  My supporters

weren't that kind to me over doing that.

I'm doing this on the basis of principle, and so

is Sheriff Arpaio.  It doesn't matter what Bush did in the

past or Clinton or anybody else, this is not right and

it's not legal.

And there are many aspects that go beyond the
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work permits.  They are dealing with background checks for

nearly 5 million illegal aliens; and one of the problems

here -- and we can to this later if you want, is that it's

a blanket, in effect, amnesty to these people, because -- 

THE COURT:  So can we go back to my original

question?

MR. KLAYMAN:  Yes.

THE COURT:  Which is, I'm not sure I really

fully understand your answer.  Putting aside the revisions

to the DACA program and the DAPA program, which are fairly

of recent vintage, how can you establish irreparable harm

from a program that you're only suing on two years after

it came into effect, the DACA program?

MR. KLAYMAN:  Number one, as set forth in the

affidavit, since this has gone into effect on November 20,

2014 --

THE COURT:  Oh, you're back to the bomb threats.

MR. KLAYMAN:  No, not the bomb threats.  What

happens here is that illegal aliens who are turned over by

the sheriff's office -- and this is primarily a case about

his office.  I just mentioned one aspect, personal aspect

of it, but that's a very small part of this case.  It's

about the function of his office, which strains his

resources and takes away law enforcement priorities to do

things which unfortunately are not productive because of
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the executive action of this president is that he turns

over after sentences are fulfilled in his jail --

THE COURT:  I do understand --

MR. KLAYMAN:  -- and then they come back.

THE COURT:  Part of your argument is that these

three programs, DACA, revised DACA and the DAPA program

are going to be a magnet for other immigrants to come

illegally into the country.  And that because of that

magnet it's going to burden the resources of the

plaintiff's sheriff's office.  Do I have that right?

MR. KLAYMAN:  No, that's just one part.  That's

a small part.  That's what the government would like you

to believe, okay.  We're taught in law school, always

shape the argument in the most favorable light.  That

argument is extremely disingenuous.

THE COURT:  Well, that's why you're here,

Mr. Klayman.

MR. KLAYMAN:  Right.

THE COURT:  So that you can respond.  You asked

for oral argument, so here you are.

MR. KLAYMAN:  Okay.  And I used to be a Justice

Department lawyer too, so I know how we're taught, keep it

simple.  KISS over at the department.  They want to keep

it simple, it's not that simple.  The reality is -- and

this is where most of the harm comes in and it's set forth
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in the supplemental affidavit in particular -- is that

illegal immigrants who are serving time for crimes, when

those sentence are concluded, are turned over to ICE, to

DHS, the immigration authorities.  Because the deportation

laws were not being enforced or for that matter any other

immigration law that's related thereto, these criminals

wind up back in the jail, they wind up getting rearrested

and that costs -- we detailed over $9 million of greater

costs, which included part of this period.

THE COURT:  Mr. Klayman, this is the fallacy,

the logical fallacy that I perceive in that argument:

Those are harms that the plaintiff is claiming even before

the DACA program or the revised DACA program have gone

into effect.  So how can these programs that you're

seeking to stop have any causative effect or

redressability possibility for those particular harms that

you have laid out in the plaintiff's original affidavit

and the supplemental affidavit?  And redressability and

causation?  Prerequisites for standing here.

MR. KLAYMAN:  Let me turn your attention first

to Paragraph 38 of the supplemental affidavit.  Based on

the average length of stay, I estimate that Maricopa

County incurred an additional expense of $9,293,619.96

from February 1, 2014, through December 17, 2014.  That's

over a month -- that's about a month since this was
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implemented.  So there is an overlap.  They are continuing

to get these illegal immigrants who have been released

come back into the jails, which are incurring expense.  So

yes, it does fall within the time period after this

presidential memorandum was implemented on November 20.

So that's in the record, Your Honor.

THE COURT:  But it hasn't been implemented yet.

It's been announced, but I think it has a 180-day lag

period even before, you know, applications for eligibility

determinations are made.  Am I right on that date?

MR. KLAYMAN:  Your Honor, having relied upon the

argument in the Justice Department's brief, which was

frankly misleading, notice that they didn't submit one

affidavit.  They did not go under oath on anything.  They

didn't want to put their money where their mouth is.

There is nothing in that record which contravents our

affidavit.  They just threw in a bunch of documents.  Why

didn't they go under oath and swear what was going on,

because what we know --

THE COURT:  But Mr. Klayman, let's not -- let's

not play to the gallery here.  We all understand as

lawyers, that it is your burden, not the government's to

establish standing.  It's your burden to introduce the

affidavits --

MR. KLAYMAN:  And we have.
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THE COURT:  -- to establish your standing.  The

government doesn't have that burden.

MR. KLAYMAN:  It's a very low threshold at this

point.  Let me tell you why on standing.  But let me back

up on this.  I just read to you one paragraph, more than

one paragraph in the supplemental affidavit which deals

with what's happening and how it's increasing costs to

Maricopa County since these memoranda opinion were issued.

In addition, we have set forth --

THE COURT:  Because of the magnet effect?

MR. KLAYMAN:  I'm not talking about magnet.

Yes, there is a magnet, that's another aspect, but it's

because illegal immigrants that have been arrested for

crimes, for state crimes -- we don't enforce the federal

immigration law, the United States has already, the U.S.

Supreme Court said no, that's a federal province.  I was

actually part of that case as an amicus, because people

who have been arrested, illegal immigrants for state

crimes, once they serve their sentence are let out and

turned over to ICE.  They then are not in any way deported

or having any action taken against them.  They are let out

into the Maricopa County community; they commit other

crimes and they wind up back in the jail at a rate of

36 percent approximately.

THE COURT:  And for --
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MR. KLAYMAN:  This has happened since the

memorandum has come out.

THE COURT:  Let me ask you, these are people who

have committed, as you said, by your definition a state

crime, been arrested for a state crime; whatever happens

to them in the state criminal justice system happens and

then they are turned over to ICE for processing.  And what

you're saying is that instead of -- ICE instead of

deporting them releases them.  Do I have that right?

MR. KLAYMAN:  Well, they are not ordered to

release them.  If it's not a major crime, they are ordered

to release them under this deferred action program.  They

are back out into the public domain, they are being

rearrested for committing other crimes and they wind up

back in the jail.  These people are repeat offenders.

THE COURT:  Your complaint is because one of the

eligibility requirements for the DAPA program is that the

particular undocumented immigrant does not fall within one

of the categories of enforcement that's set out in the

memorandum on enforcing, you know, that sets out the

priorities 1, 2 and 3 for enforcement.  Is that right?

MR. KLAYMAN:  It could be a case, but it's also

the case that this administration just simply is not even

enforcing that aspect of things.  Because what they're

doing is they are just letting people out who have
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committed crimes rather than -- if you commit a crime, you

generally get deported, no matter what that crime may be,

notwithstanding this criteria.

THE COURT:  Well, as I've read the plaintiff's

affidavit, he has a complaint that undocumented immigrants

that are picked up by the Maricopa County Sheriff's

Department, processes them and then they are turned over

to ICE are being released.  And that is the complaint that

I take it predates the DACA program, the revised DACA

program and the DAPA program; right?

MR. KLAYMAN:  It's been a running complaint, but

what happened here, Your Honor, is an exacerbation.  I'm

going to get to standing cases in a second.  This is an

exacerbation of the current situation, because it's not

just that some of them, 36 percent, are coming back; but

now under this program, this executive action, they are

all going to be out there unless they commit some heinous

crime.  They are all going to be out in the community,

vandalizing, assaulting, whatever the case may be.  They

are out there and they are coming back to the jails.  And

that increases the costs, and we documented from that time

period I just read to you, increased it over $9 million.

And that goes into the period after the president's

executive action took effect.

Now, we also gave you the other day a case by
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Judge Schwab in the Western --

THE COURT:  Well, you keep saying "in effect,"

but what you mean is after the president's policies were

announced, they are not in effect.  And they are not even

accepting applications, I think, until 180 days after the

November 20 announcement; right?

MR. KLAYMAN:  They are in effect -- you have 180

days to apply, okay.

THE COURT:  Right.

MR. KLAYMAN:  Okay.  They are in effect right

now.  You can apply right now.

In addition, as is in the record, the Department

of Homeland Security is hiring thousands of other

employees to process.  Now, granted these applications --

and here is another irony.  They put in effect a fee of

$465 to apply.  How many illegal immigrants are going to

come to the surface here and show their face when they

have to ante up $465?  Most of them in all likelihood want

to remain illegal rather than having to pay it.  The

president's policies, and I'll get to that later --

THE COURT:  Let me just say, it was curious to

me to read in your briefs your expressions of concern over

undocumented immigrants paying $465 to make their

application for their eligibility review for the revised

DACA program and the DAPA program and your concern that
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they may not get a refund of their money.  I take it

you're not here on behalf of the undocumented immigrants

who may be eligible for these programs.

MR. KLAYMAN:  I'm not here on behalf of them,

Your Honor; but as an aside, if you know anything about

me, I'm not anti-immigration.  In 1996 I did a

presidential debate at the National Press Club that was

trying to say that immigration is good for this country.

I'm not anti.  And that's the problem, people tar you with

that, they think you're conservative, you're

anti-immigrant, you're a homophobe and everything else.

I'm not.

And the reality is that we are a system of laws

and not men, as our second president, John Adams said.

And those laws need to be respected.  The precedent here

is terrible.  It's trashing our Constitution.  It's more

important than the immigration issue even.  And that's

what's at issue, and that's why the president 22 times

said I can't do this, I'm not an emperor, why are you

pressing on me?  When it's politically convenient, then he

does it.  Other presidents have done the same thing, but

that doesn't make it right and that's not precedent.

What's precedent is the Constitution, that's what counts.

Now; let me get into the standing issues.  Judge

Helen Segal Huvelle, one of your colleagues, in a case,
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Honeywell Intern, Inc. v. EPA, found that chemical

manufacturers had standing because the challenged

regulation could lead customers to seek out manufacturers'

competitors in the future.  She didn't require an absolute

direct nexus for standing.

In fact, and this is ironic, the case involving

SB 1070 -- and we also cited this case -- a Supreme Court

case where the case was the U.S. Government and I was, I

participated as an intervenor in that case, I represented

the -- it tells you where I come from -- the Arizona

Latino Republicans, Latinos, who were supporting that law,

legal immigration.  And in that case the Supreme Court did

not throw the case out on standing, nor did the lower

courts, but the administration was challenging whether

these stop-and-ask situations by the police where they

would stop someone on probable cause and ask for their

immigration papers to see whether they were here legally.

The administration was challenging that, and yet that law

had not gone into effect yet.  And standing was found by

the lower courts and upheld by the Supreme Court.

THE COURT:  Well, Mr. Klayman, you have put your

finger on one of the critical issues for standing in this

case, which is how much is the plaintiff's alleged injury,

in fact, which has to be concrete and particularized for

him to have standing in this case dependent on the actions
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of multiple third parties in the form of undocumented

immigrants.  And when I look at, with all due respect, my

colleague's opinions on this issue but, in fact, look at

what binds me, which is the D.C. Circuit opinions, in

cases such as Crete Carrier Corp. from 2004, the National

Wrestling Coaches Association from also 2004, where the

D.C. Circuit has made clear that when the injury, in fact,

depends on what the conduct is of third parties, you've

got a big standing problem.  So how do you address those

cases?

MR. KLAYMAN:  These are not third parties here

we're talking about.  The president and his

administration, the Department of Homeland Security is not

third parties.  This is a direct hit.

THE COURT:  Well, the injury that the plaintiff

is alleging here is because the -- as a result of the

policies, third parties, undocumented immigrants are going

to react in a particular way.  One, they are going to use

those policies as a magnet to come to the United States,

increasing undocumented illegal immigration to the

country; and two, that certain parts of those, that

population are going to commit crimes.

MR. KLAYMAN:  No --

THE COURT:  That attacks the sheriff's

resources.
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MR. KLAYMAN:  Okay.  There you have it, Your

Honor.

THE COURT:  So it's those third parties --

MR. KLAYMAN:  Yes, it's a direct impact on the

sheriff's office.  This sheriff stands in no different

position than the 24 states that brought an action in

Texas.

THE COURT:  That case was not in front of me,

and I don't think that that Court has yet opined on the --

MR. KLAYMAN:  No, you're right, but there's a

Court in the Western District of Pennsylvania that has

opined and has found the president's actions

unconstitutional, Western District of Pennsylvania, Judge

Schwab.

THE COURT:  Let's talk about that case.  I found

it a little bit --

MR. KLAYMAN:  And he didn't opine.  That's a

ruling.

THE COURT:  Some commentators have called that

case complex.  I just find it a puzzle.  As I understand

the context of that case, there was a defendant in front

of the judge awaiting sentencing for illegal reentry, and

the judge, as he was required to do, evaluated the

sentencing factor, 18 U.S.C. 3553(a)(6), which calls upon

sentencing courts to impose a sentence that avoids
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unwarranted sentencing disparities among similarly

situated defendants convicted of the same crime.  And in

the context of considering that factor, sentencing factor,

unwarranted sentencing disparities among similarly

situated defendants convicted of the same crime, reached

out and decided that he had to decide the

constitutionality of the DACA program in order to

ascertain whether the time-served sentence called for in

that case under the federal sentencing guidelines was,

would result in an unwarranted sentencing disparity.

And then the Court -- the aspect of the case

that puzzles me, among others, is that the Court concluded

that this defendant wasn't eligible for the DAPA program

and therefore was not similarly situated to defendants who

might be eligible but then proceeded to evaluate the

constitutionality of the program.

So it wasn't even having found that the

defendant wasn't eligible for the DAPA program, that

defendant was no longer -- was not similarly situated

defendants who might be.  I actually find it a real puzzle

how he was able to then reach out and evaluate the

constitutionality of this program, which didn't apply to

the defendant in front of him.

MR. KLAYMAN:  I didn't read it that way.  Here

is the way I read it.
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THE COURT:  All right.

MR. KLAYMAN:  I read it that the defendant who

was trying to change his plea, he was going to plea, was

pleading to a crime where he could be deported under that

provision.  And the defendant was claiming, in effect the

defense, that under this new DACA program, DAPA program, I

should remain here, I don't want to be deported.

THE COURT:  No, no, no.  The defendant wasn't

claiming that.  In fact, the defendant didn't even raise

this issue.  The defendant was going to be sentenced to

time served and didn't raise the issue at all.  The Court

sua sponte raised the issue, which is fine.  Courts have a

statutory obligation to consider that factor and look at

the consideration for that factor.  But I don't think the

defendant even contended in the case, based on my reading

of the opinion, that he was even eligible for the DAPA

program.

MR. KLAYMAN:  That's what I glean from it or

whether it was expressed or whether it was implied, the

defendant didn't want to be deported from the United

States.  So the judge reached that issue and he said, No,

you're still subject to deportation because this was

unconstitutional, you're not going to be able to have this

umbrella.

THE COURT:  Well, let me just say that case is
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from another circuit.  It's a District Court opinion, and

because of the puzzling nature of how the judge reached

the decision on the constitutionality, I really don't find

it at all persuasive either.  So let's, we can move on

from the Pennsylvania District Court opinion.

MR. KLAYMAN:  No, that's fine, but I was citing

that, that there was a federal judge who found this

unconstitutional.  We got there from Texas as to whether

Texas had anything to do with here.

THE COURT:  Well, you raised it, Mr. Klayman.  I

just wanted to share with you my views so you wouldn't

waste any more time.

MR. KLAYMAN:  I understand.  There are myriad of

other cases that we cited in our briefs on standing.  And

one of them is International Union of Bricklayers and

Allied Craftsmen, 761 F.2d 802, that is the D.C. Circuit

in 1985, standing is found despite lack of details

regarding specific future jobs.  It was jobs impact into

the future, not present.  And standing can result -- we've

ask for declaratory judgment here too, Your Honor, which

is when harm is imminent.  It doesn't actually have to

occur right now, but it has to be imminent.  So we have a

declaratory judgment provision, too, as one of our counts.

THE COURT:  With respect to your imminent harm,

I did want to hear, Mr. Klayman, your response to the
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government's argument that these, the deferred removal

program because of its special targeting of priority

enforcement, you know, immigrants, illegal immigrants,

will actually help local law enforcement.  So how do you

respond to that argument?

MR. KLAYMAN:  I don't think that's a sensical

argument.  It's not rationally based.  It doesn't help

local law enforcement to let people out on the streets who

have committed crimes and are winding up back in the jail.

It puts a strain on resources.

In the courtroom today is my brother.  He's a

policeman in Philadelphia.  I wish he could come up here

and testify.  He knows all about that, criminals back on

the streets in Philadelphia or anywhere else.  And that's

what's happening in Maricopa County.  Maricopa County is

the largest sheriff's office, at least in terms of land

mass, in this country.  It puts a great strain on the

resources to have these people out there and not subject

to deportation.  

And that's the essence of our argument no matter

how the government wants to couch it.  You can't put

lipstick on a pig.  This is not a case about primarily

drawing people to this country.  This is a case about the

burden on resources of this sheriff's office.  It's

already stretched incredibly thin, and that's what it's
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about.

I know known Sheriff Arpaio for a long time.  I

never heard one negative biased remark against Latinos or

I wouldn't represent him if he did.  And SB 1070, I came

in there and I told the Supreme Court, I said if Latinos'

rights are violated in terms of stop and questioning and

searched, Freedom Watch, my group, will be the first group

that came to their defense.  I lived in Miami for a long

time.  I represented the Cuban-American community, a lot

of other communities.  This is not about Latinos.  This is

about our laws and enforcing our laws.

THE COURT:  I think I understand your arguments,

Mr. Klayman.  But if you have anything further, you can

save it for your reply.

MR. KLAYMAN:  Well, I did have a little -- I

want to talk about the APA for a little, if I may.

THE COURT:  All right.

MR. KLAYMAN:  National Resources Defense Council

v. Environmental Protection Agency, 643 F.3d 311 D.C.

Circuit July 1, 2011, recent case.  Wherein, you know,

this is dealing with environmental protection, also

questions of causation, because these questions are

brought and standing is found with regard to APA edicts,

some by executive order or memoranda which are to take

effect in the future.  Here is what's going to happen if
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this goes into effect.

And standing has been found and preliminary

injunctions have been granted.  So there are a number of

cases, Your Honor, and I know from the other case that we

had that you're a very scholarly person and that you'll

read those and have an open mind on this because this is

not in any way geared against the Latino community or any

other community.  It's called protecting our Constitution.

With regard to the APA, there's a requirement

when you have these kinds of substantive rights that are

being doled out by presidential action or by an agency, an

agency like the DHS whose memorandum that I enumerated

before, there is a duty to have at least rule-making,

notice and comment.  And that's under Section 702 through

706, notice and comment.  And under 7062, 5 U.S.C. 7062,

the Court must hold unlawful and set aside any agency

which is "arbitrary, capricious and abuse of discretion or

otherwise not in accordance with law; B, contrary to

constitutional right" -- constitutional right is what is

at issue here in part -- "power, privilege or immunity; or

C, in excess of statutory jurisdiction, authority or

limitations or short of statutory authority."

THE COURT:  I know, Mr. Klayman, that under the

APA should you prevail on your standing and the

government's substantial challenge to standing here and
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therefore this Court's subject matter jurisdiction, but

let's say you prevail on that, as I appreciate that you

said that one of the key major questions here is whether

the programs that are challenged are a valid exercise of

prosecutorial discretion, and, you know, I appreciate that

you call them phony and disingenuous or the description of

them is a valid exercise of prosecutorial discretion, you

call that phony and disingenuous because the guidelines

used a standardized approach and I was a little bit

curious about that because it sort of seems like the

Executive Branch is therefore sort of between a rock and a

hard place.  

If they have fairly clear guidelines for their

enforcement priorities in the immigration arena, it's too

standardized and, you know, you call it phony and

disingenuous.  But if they don't have very clear guidance

somewhat, their priorities would be, they would certainly

be subject to a challenge for being arbitrary, capricious

and unreasonable under the APA.  So where are you drawing

that line --

MR. KLAYMAN:  That's a good question.

THE COURT:  -- with regard to what the APA

program is in your view with these policies?

MR. KLAYMAN:  First of all, why it is phony and

disingenuous, no disrespect, I could have used stronger
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language.

THE COURT:  You could have used stronger

language than phony and disingenuous?  Those words sort of

hopped off the brief to my eyes, fairly, you know,

noteworthy.

MR. KLAYMAN:  Okay.

THE COURT:  In terms of your views.

MR. KLAYMAN:  I could have used Woody Allen's

expression, a sham was a sham was a sham.  The reality

here is that because the breadth is so broad and because

it's clear to have prosecutorial -- prosecutorial

discretion --

THE COURT:  When you say "breadth," you mean the

numbers?

MR. KLAYMAN:  The numbers.

THE COURT:  Okay.

MR. KLAYMAN:  And there are no criteria to

really determine, except a few criteria -- and I'll get

into that -- what is at issue.  So broad that an

immigration enforcement person cannot possibly process the

applications of 5 million illegal immigrants, and the law

is clear, and even the Justice Department admitted in its

earlier memorandum when the president said I can't be an

emperor, is that you have to do it on a case-by-case

basis.
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So are we going to process 5 million illegal

immigrants on a case-by-case basis?  That's irrational.

You talk about trying to save funds, and that's why it's

phony and disingenuous.  Just to process 5 million

potential illegal immigrants for -- and using

prosecutorial discretion is going to bust our budget to

the point where we won't be able to do anything else at

INS or anywhere else.  You can't process that.  And it

requires a background check for either of them.

THE COURT:  Why do you think it can't be

processed?  In the DACA program the government presented

statistics that -- and you also challenged the DACA

program -- that it resulted in a denial of 36,860

applications as of December 5, 2014.  So those are tens of

thousands of denials that were done on a case-by-case

basis.

MR. KLAYMAN:  Out of 766,000 illegals.  That's a

very low percentage.  

THE COURT:  But it's not 100 percent.  It's not

a hundred percent that we're just rubber stamping.

MR. KLAYMAN:  No, we never said 100 percent,

Your Honor, but most of these people are getting through

the system.  They are not being processed.  That's why

this is irrational is that you can't.  There's no rational

basis for us to process 5 million people doing background
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checks with personnel.  That's why there's an immediate

impact.  That's why they are hiring more people right now.

The people they are hiring isn't even enough.  This is all

a manipulation to have the president step in to try to

force the hand of Congress to meet his political promises

that he made years ago.  And right now the president --

and I don't mean this in a political sense, but he appears

not to even care about his own party anymore.  He's doing

what he wants to do.

THE COURT:  All right, Mr. Klayman.  I think --

MR. KLAYMAN:  Can I say one last thing?

THE COURT:  One last thing.

MR. KLAYMAN:  Yes, one last thing and that is

that Your Honor's duty, in all due respect, and I know you

take it seriously, is to enforce the law.  And with regard

to the rule-making in these presidential memorandum, and

there's a couple of examples there, one is dealing with

changing --

THE COURT:  How about presidential memoranda,

let's be clear.  They are DHS --

MR. KLAYMAN:  The president signs off of them,

but they do come out of DHS.  Even in those memoranda we

cited in our brief where DHS and the president are

admitting they have to do rule-making such as changing

visa requirements based on employment.  They in effect
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have shot themselves in the foot with that admission in

terms of the APA, because at a minimum they should have

done rule-making here.  Thirty days notice and comment,

the American people have a right to comment on this, and

what we're asking is not a lot.  We're just saying, Your

Honor, enjoin this and allow for rule-making, let them,

let them publish a rule as they should do under the APA.

Because we meet the requirements here for a rule.  And

courts have done that before.  I realize this is a real

big --

THE COURT:  Mr. Klayman, you surprise me with

your last comment.  Because I had read your complaint as

asking me to enjoin these programs as an unconstitutional

violation of separation of powers and not just to stop

them for a rule-making, notice of comment rule-making to

take place.  Am I wrong on that?

MR. KLAYMAN:  Yes.  And as I just read to you

under 706, arbitrary and capricious and abuse of

discretion are otherwise not in accordance with law.  This

is arbitrary, capricious and abuse of discretion.

THE COURT:  Right.  I'm just reading Count I of

your complaint.

MR. KLAYMAN:  And are contrary to constitutional

rights. 

THE COURT:  Excuse me, Mr. Klayman, I'm reading
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Count I of your complaint that says that it violates the

Constitution and Paragraph 52 is ultravirus and you want a

declaratory judgment to that effect to stop it in its

tracks.

MR. KLAYMAN:  Right.  And the second count talks

about violation of rule-making requirements.

THE COURT:  Right.

MR. KLAYMAN:  Third cause of action, violation

of existing regulatory authority and we cite the APA, 5

U.S.C. 702 through 5 U.S.C. 706.  This is not rocket

science when it comes to the APA.  When I was a Justice

lawyer I represented the FDA, Consumer Product Safety

Commission and the Federal Trade Commission.  I had to

defend regulations that were promulgated, some without

notice and comment.  And when the agency messed up, they

had to go back and redo it or the Courts enjoined it.

THE COURT:  All right.  Thank you, Mr. Klayman.

MR. KLAYMAN:  Thank you.  I appreciate your

questions and time.

THE COURT:  And Ms. Hartnett.

MS. HARTNETT:  Thank you, Your Honor.  I'd be

happy to address any specific questions that the Court

has.

THE COURT:  Yes.  I mean, Mr. Klayman has raised

this issue about, you know, undocumented immigrants
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eligible for those programs who are accepted into the, I

guess, both the DACA program and the revised DACA program

and the DAPA program as receiving a certificate.  Could

you explain, what is this certificate?

MS. HARTNETT:  I think that's a reference to an

employment identification card, so when the person applies

for either the DACA program or DAPA program, they both

make an application for deferred action which is reviewed

on a case-by-case basis and they also make an employment

authorization card.  And I believe that card, if it were

to be issued, would be a piece of documentation that would

identify the person as having received deferred action.

THE COURT:  And does that -- and so the

undocumented immigrant who receives this certificate, does

the person get a Social Security number so if they do, if

the person does get employment the person can pay taxes

and enter the Social Security program?  Is that also part

of it?

MS. HARTNETT:  Your Honor, I want to make sure I

don't go beyond what we put before the Court in the brief,

but I believe they do receive an identifying number which

will allow them to have taxes taken from their wages going

forward.  This is part of, again, not the DACA and DAPA

program itself but part of a pre-existing regulatory

scheme that's been in place since 1981 which includes
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people receiving deferred action among many other groups

of people under the immigration laws as eligible for

employment authorization while they are in that status

which, again, is a temporary status that could be revoked

at any time but allows them employment during that time

period.

THE COURT:  And one of the things that I talked

to Mr. Klayman about is whether any of the other fairly

long-standing deferred removal programs that have been

implemented over the past 20, 30 years, did those also

have this work certificate accompanying the grant of the

deferred removal, you know, status?

MS. HARTNETT:  Yes, Your Honor.  I mean, among,

one of the most significant examples would be the 1990

Family Fairness Program, which you'll see an opinion in

our brief that applied to 1.5 million people and also

included ability to apply for employment authorization.

And, again, that would be something that would be standard

regardless; if someone is in the deferred action category

and has received deferred action according to preexisting

regulation, they would be able to apply for employment

authorization.

THE COURT:  Okay.  Now, one thing that I also

wanted clarification on is in footnote 23 of your brief

you cite statistics regarding the applicants under the
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DAPA program, and you state that 42,632 applications have

been rejected and 36,860 applications were denied.  What's

the difference between a rejection and a denial?

MS. HARTNETT:  Thank you for asking and sorry we

didn't provide that information in our brief.  The

rejection is something that -- and we can provide

additional information to the Court if necessary.  But a

rejection would be something that would be facially not

complying with the requirements, for example, maybe

lacking a signature.  I believe it was only one of the

substantive requirements of the DACA program that would be

kind of a facial basis for just rejecting the application

and sending it back, and I think that was if the person

was above the age of 30.  I can confirm that.

But I think the most relevant statistic -- that

is a relevant statistic because it shows some initial

vetting going on and then the 36,000 number would be

people whose application was actually processed and

considered but rejected, and that could be for not meeting

the other criteria or, as the DACA program sets forth,

because discretion was determined to be inappropriate

under a case-by-case basis.

THE COURT:  Because Mr. Klayman, you know, did

suggest that the 36,860 number of denied DACA applications

was, you know, fairly low as a percentage of the total
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numbers deemed eligible and granted.  But, you know, I do

think it's important to point out that there was this

other 42,000, right.

MS. HARTNETT:  That's correct.

THE COURT:  That were rejected.

MS. HARTNETT:  And also if I can add that it

makes sense, the lower rate there is a significant rate,

if not an extremely high rate.  It does take some, for a

person to come forward and identify themselves, one would

imagine they want to met the criteria in light of what

that meant to actually identify yourselves to the

authorities.  So at some level it seems reasonable that

there be a relatively high rate of people to be accepted

because one would have to be careful to make sure they met

the criteria before they identified themselves.

THE COURT:  The plaintiff has raised this in

support of his irreparable harm requirement for

preliminary injunctive relief as well as in support of his

showing of an injury in fact to establish the necessary

standing in the case that there are undocumented

immigrants who commit crimes or picked up by the sheriff's

office and then released to ICE and released into the

community again and commit other crimes.  And as I

understand Mr. Klayman's argument -- and I'm sure he'll

have an opportunity to apply and correct me if I'm
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wrong -- but as I understand Mr. Klayman's argument, when

the Maricopa County Sheriff's Office now takes these

undocumented immigrants, turns -- who are committing state

crimes, processed through the state system, turns them

over to ICE, if they are eligible for this program they

are just going to be released into the community again.

So what happens to individuals in terms of their

eligibility for either the DACA or the DAPA program if

they've committed a crime on their deferred removal

status?

MS. HARTNETT:  Your Honor, so in the first place

the person would likely, you know, not be eligible for

DACA or DAPA if they had a significant criminal offense,

and both of those programs incorporate into them a

requirement that the person not be convicted of a

significant crime and not be a national security or public

safety threat.

So that's an initial response as to why --

there's several reasons why there's no nexus between these

programs and the harms that are being alleged here, but

that would be one of them.

But even assuming that the person had at some

point committed a crime again, no basis in the record for

concluding that, the status is revocable at any time.

When I say "status," I mean the deferred action category.
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When someone receives deferred action, it may be revoked

at any time.  They could be deported at any time.  That

could be another potential option for someone, if there

were a hypothetical person who received DACA and DAPA and

nonetheless committed a crime after that.

Again, there's no record evidence at all that

any of the people about whom he's complaining were people

that had received DACA or DAPA and then went on to commit

a crime in the community.  He seems to be, as the Court

was indicating, challenging some other aspect of

immigration enforcement at the federal issue that's not

really at issue in this case.

THE COURT:  All right.  Could you clarify for

me, because maybe it's just confused in my head, the

effective date of the DAPA program and the revised DACA

program, because I thought the revised DACA program had a

90-day date before it became effective and the DAPA

program had 180-day date to be effective.

So could you just explain how those two dates

operated.  Are they effective now, as Mr. Klayman says,

and the government's just receiving applications for a

90-day period and a 180-day period?  Could you just

explain whether I'm confused on the effective date.

MS. HARTNETT:  No, you're not confused, and the

programs are pursuant to memoranda.  The terms of the
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memoranda are not yet in effect.  The revised DACA program

applications should be, begin to be received starting on

February 18 of 2015, approximately, but that would be the

date, the 90-day date from the date of announcement.  And

for the DAPA program, that would take you to May 19, 2015,

to even be able to submit an application.  Because at that

point there would still have to be a period of time for

the consideration of the application, so even those dates

would not be dates of necessarily beginning to grant

requests under those applications.

Now, there is the ongoing DACA process from

2012, and that continues.  But these, the revisions to the

process will take effect pursuant to the memoranda.

THE COURT:  So just so we're absolutely clear,

the earliest date that anybody could be granted a DAPA

deferred removal status is 180 days after November 20; is

that right?

MS. HARTNETT:  Correct, for DAPA, yes.

THE COURT:  All right.  Okay, good.  I wanted to

clarify that myself.

All right.  Is there anything else you want to

add to your papers?

MS. HARTNETT:  If I could just make a couple of

quick points.  I wanted to react to one, there was some

dispute here about what exactly was being complained of,
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and I would direct the Court's attention to, among other

things, Paragraph 16 of the supplemental declaration where

the declarant does make the point that he seems to be

attacking President Obama's six years of promising what is

in effect amnesty, so I think again kind of to the point

of another indicia here that we have a generalized

grievance or a political dispute as opposed to an actual

concrete dispute.

THE COURT:  Well, I mean, Mr. Klayman's papers

do refer to these programs, the challenged programs, DACA,

revised DACA and DAPA as an amnesty.  Does the government

view them as an amnesty in any way, and why not?

MS. HARTNETT:  No, Your Honor, we don't, and I

think the repeated use of that term kind of obscures the

actual nature of the program, which is the temporary

deferral of deportation to allow the government to focus

on its most critical pressing threats which include border

security threats and national security and public safety

threats and serious criminals.  So this does not provide a

legal status or a pathway to citizenship but is in essence

a way to put a group of cases to the side after

individualized consideration to really allow the

enforcement authorities to really focus on the most

critical priorities in light of limited resources.

THE COURT:  But it is an amnesty to the extent
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that if somebody who has been granted this deferred

removal status is picked up by immigration authorities,

they do get an amnesty from being deported; is that right?

MS. HARTNETT:  They have their card that will

provide the identification of them as a deferred action

person, but at the same time, as I pointed out, that would

be revocable at any time.  To the extent that there would

be some reason to revoke that at that time, they would be

able to have that opportunity.

So, again, it's not an amnesty in the sense of

creating any legal right or entitlement for the person.

The person is simply put to the side as a matter of

administrative convenience with some -- to help focus the

efforts of the enforcement authorities in the meantime in

light of the severe resource constraints that the agency

faces.

THE COURT:  All right.  Anything else you want

to respond to?

MS. HARTNETT:  No.  I guess one other just point

of clarification about the funding of the program.  There

was some discussion about whether this would be taking

resources away from the enforcement efforts to have to pay

for the administration of the DACA and DAPA programs.  And

I think among other places at page 26 of the OOC opinion,

but as the plaintiff acknowledges, there will be fees
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collected and this will be funded through that.  So as the

OOC opinion pointed out, there would not be any indication

that there would be a strain of resources for removal

efforts by having the DAPA and DACA programs exist.

THE COURT:  Thank you.  Mr. Klayman.

MR. KLAYMAN:  A few points.  Some of the

commentary that we heard in answer to your first question,

it's not on the record, Your Honor.  And there's no backup

for that.  So we ask Your Honor not to regard that in

writing your opinion ultimately.  Also I want to thank you

for moving this case along quickly, because however you

rule, it's clear this is probably going to the Supreme

Court at some point.

THE COURT:  I wouldn't predict.

MR. KLAYMAN:  Make you more famous.

THE COURT:  In this room I think you are the

most famous person, Mr. Klayman.

MR. KLAYMAN:  I'm glad you didn't say -- third

point, with regard to injury, United States v. Mills,

violation of the Constitution in and of itself has been

found by the Supreme Court to give rise to irreparable

injury.

The other thing I might add, and this was what

was not stated accurately, is that in the memoranda today

that are at issue here that you clarified at the beginning
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of this hearing, it states explicitly that enforcement is

to stop immediately.  Everything stops to allow these

people to come out from, you know, underground and come

forward.  And I ask you --

THE COURT:  Where is that in, in which

memorandum are you talking about?  Are you talking about

the November 20th memoranda?

MR. KLAYMAN:  Yes.  It's Exhibit D, Your Honor.

THE COURT:  I mean, I'm looking another

document, ECF 6-4, and on page 3 of that document where it

states -- it has a justification for the case-by-case

exercises of deferred action to encourage people to come

out of the shadows, submit to background checks and so on,

but I didn't see any reference in here to stopping removal

proceedings for the priority, undocumented immigrants.

MR. KLAYMAN:  If you look at page 5, it's the

corollary what's being set there.  It's implicit in that.

Wherein it says, "ICE and CBP are instructed to

immediately begin identifying persons in their custody as

well as newly encountered individuals who meet the above

criteria and may thus be eligible for deferred action to

prevent the further expenditure and enforcement resources

with regard to these individuals."

So what they are saying is we want to identify

these people immediately because we don't want to have
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them subject to deportation so as to prevent the further

expenditure of enforcement resources.  So it does have

immediate effect in that regard.  And the other two

paragraphs are similar.

So that's the immediate harm.  And -- but it

doesn't have to be immediate harm.  It has -- it can even

just be imminent harm or respective harm, and that's

what's important here.

And with regard -- we feel firmly Your Honor

should make a ruling on the constitutionality, whether you

agree with us or not.  We ask that you make a ruling on

that.  But even under their concept of, this is not going

to kick in --

THE COURT:  So just like the judge in

Pennsylvania, even if I don't have to and I don't have a

case in controversy in front of me that entitles me as a

Federal judge to make a ruling, you want me to just opine?

MR. KLAYMAN:  We don't want you to be like the

judge in Western District.  We want you to be yourself.

But the reality is you have to reach that issue because

there is a case of controversy here and there is a

constitutional issue, and it falls within the scope of

Section 706 of the APA.  That's one of the reasons why you

should invalidate what they did under the APA.  You have

to reach the constitutional issue.  I read that a couple
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times.

But in addition, what I'm trying to say is that

under their scenario of when this thing kicks in, you can

make a ruling, an expedited ruling that they have to have

notice and comment, 30 days.  Since they are claiming that

this is not going to take effect until some time in

February, that if Your Honor makes a quick ruling they are

going to have to do notice and comment and the American

people are going to have a right to respond.

THE COURT:  All right.  Well, Mr. Klayman, let

me just, you know, satisfy the curiosity of people who are

listening.  I am not prepared to issue a ruling today,

although I appreciate all the points you've made about the

importance of this issue and I will -- I do plan to be

issuing an opinion very shortly on both your pending

motion for a preliminary injunction and the government's

pending motion to dismiss for lack of subject matter

jurisdiction.

So you've all given me a lot to think about on a

number of cases to review, and you've been presenting

documents up until last night.  And so I want an

opportunity to fully consider those before I issue my

ruling.

MR. KLAYMAN:  Actually we filed last night

because the ECF system was down.
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THE COURT:  I know.  Sorry about that.

MR. KLAYMAN:  We wanted -- we e-mailed them

their document days ago so they would have it.  But what I

was basically saying the last point, if I may make a

possible suggestion.  You could issue an order quickly on

the notice and comment and defer on the rest of it,

because it's quite clear that this was not a policy, and

even if it was, it would have to be under notice and

comment.  And if you issue that quickly, then it will give

them the 30 days to publish the notice and comment.  That

should have been done, they admitted that in the memoranda

with regard to other types of actions that they took such

as visa status with regard to change of employment.

Thank you, Your Honor.  I appreciate your time.

THE COURT:  Thank you.

Thank you.  You are all excused.

(Proceedings adjourned at 10:49 a.m.)
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CERTIFICATE OF OFFICIAL COURT REPORTER 

I, Barbara DeVico, certify that the foregoing is

a correct transcript from the record of proceedings in the

above-entitled matter.

______________________________               12-29-14
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

JOSEPH ARPAIO, 
 

Plaintiff, 
 
v. 
 

BARACK H. OBAMA, President, United 
States in his official capacity, et al.,  

 
Defendant. 

 
 
 
Civil Action No. 14-01966 (BAH) 
 
Judge Beryl A. Howell 

 

MEMORANDUM OPINION  

The plaintiff, the elected Sheriff of Maricopa County, brings suit against the President of 

the United States, and other Federal officials, alleging that certain immigration policies 

announced by the President in a nationwide address on November 20, 2014 are unconstitutional, 

otherwise illegal, and should be stopped from going into effect.  See Pl.’s Mot. Prelim. Inj. 

(“Pl.’s Mot.”), ECF No. 7.  The plaintiff’s suit raises important questions regarding the nation’s 

immigration policies, which affect the lives of millions of individuals and their families.  The 

wisdom and legality of these policies deserve careful and reasoned consideration.  As the 

Supreme Court recently explained: “[T]he sound exercise of national power over immigration 

depends on the [Nation] meeting its responsibility to base its law on a political will informed by 

searching, thoughtful, rational civic discourse.”  Arizona v. United States, 132 S.Ct. 2492, 2510 

(2012).    

The key question in this case, however, concerns the appropriate forum for where this 

national conversation should occur.  The doctrine of standing, in both its constitutional and 

prudential formulations, concerns itself with “‘the proper—and properly limited—role of the 

courts in a democratic society.’”  Bennett v. Spear, 520 U.S. 154, 162 (1997) (quoting Warth v. 
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Seldin, 422 U.S. 490, 498 (1975)).  Standing “ensures that [courts] act as judges, and do not 

engage in policymaking properly left to elected representatives.”  Hollingsworth v. Perry, 133 S. 

Ct. 2652, 2659 (2013).   

The refusal to adjudicate a claim should not be confused with abdicating the 

responsibility of judicial review.  “Proper regard for the complex nature of our constitutional 

structure requires neither that the Judicial Branch shrink from a confrontation with the other two 

coequal branches of the Federal Government, nor that it hospitably accept for adjudication 

claims of constitutional violation by other branches of government where the claimant has not 

suffered cognizable injury.”  Valley Forge Christian College v. Americans United for Separation 

of Church & State, 454 U.S. 464, 474 (1982).  A court must refrain “‘from passing upon the 

constitutionality of an act [of the representative branches], unless obliged to do so in the proper 

performance of our judicial function, when the question is raised by a party whose interests 

entitle him to raise it.’”  Id. (quoting Blair v. United States, 250 U.S. 273, 279 (1919)) (alteration 

in original).  Ultimately, “[i]t is the role of courts to provide relief to claimants . . . who have 

suffered, or will imminently suffer, actual harm; it is not the role of courts, but that of the 

political branches, to shape the institutions of government in such fashion as to comply with the 

laws and the Constitution.”  Lewis v. Casey, 518 U.S. 343, 349 (1996).   

Concerns over the judicial role are heightened when the issue before the court involves, 

as here, enforcement of the immigration laws.  This subject raises the stakes of, among other 

factors, “immediate human concerns” and “policy choices that bear on this Nation’s international 

relations.”  Arizona v. United States, 132 S.Ct. at 2499.  “[O]ur Constitution places such 

sensitive immigration and economic judgments squarely in the hands of the Political Branches, 

not the courts.”  Fogo de Chao (Holdings) Inc. v. U.S. Dep’t of Homeland Sec., 769 F.3d 1127, 
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1151 n.10 (D.C. Cir. 2014); see also United States v. Valenzuela-Bernal, 458 U.S. 858, 864 

(1982) (“The power to regulate immigration—an attribute of sovereignty essential to the 

preservation of any nation—has been entrusted by the Constitution to the political branches of 

the Federal Government.”).   

 The role of the Judiciary is to resolve cases and controversies properly brought by parties 

with a concrete and particularized injury— not to engage in policymaking better left to the 

political branches.  The plaintiff’s case raises important questions regarding the impact of illegal 

immigration on this Nation, but the questions amount to generalized grievances which are not 

proper for the Judiciary to address.  For the reasons explained in more detail below, the plaintiff 

lacks standing to bring this challenge to the constitutionality and legality of the immigration 

policies at issue.  Accordingly, the plaintiff’s motion for a preliminary injunction, ECF No. 7, is 

denied and the defendants’ motion to dismiss for lack of subject matter jurisdiction, ECF Nos. 

13, 15, is granted.1     

I. BACKGROUND 

A. Executive Enforcement of Immigration Laws 

The Immigration and Nationality Act (“INA”), codified as amended at 8 U.S.C. § 1101 et 

seq., establishes a comprehensive statutory scheme that governs immigration and naturalization.  

The INA establishes categories of immigrants who are inadmissible to the United States in the 

first instance, see 8 U.S.C. § 1182, and immigrants who are subject to removal from the United 

States once here, see 8 U.S.C. § 1227.  Under the INA, “[a]liens may be removed if they were 

                                                 
1  The plaintiff filed a motion for preliminary injunction at ECF No. 6 and an amended, corrected motion for 
preliminary injunction at ECF No. 7.  Plaintiff’s counsel clarified at the motions hearing that the latter filed motion 
is the operative motion.  See Rough Transcript of Preliminary Injunction Hearing (Dec. 22, 2014) (“Hrg. Tr.”) at 3–
4.  Consequently, the plaintiff’s motion for preliminary injunction docketed at ECF No. 6 is denied as moot.     
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inadmissible at the time of entry, have been convicted of certain crimes, or meet other criteria set 

by federal law.”  Arizona, 132 S.Ct. at 2499 (citing 8 U.S.C. § 1227).       

 The Secretary of the Department of Homeland Security (“DHS”) is “charged with the 

administration and enforcement of [the INA] and all other laws relating to the immigration and 

naturalization of aliens.”  8 U.S.C. § 1103(a)(1).  Although charged with enforcement of the 

statutory scheme, “[a]n agency generally cannot act against each technical violation of the statute 

it is charged with enforcing,” Heckler v. Chaney, 470 U.S. 821, 831–32 (1985), and indeed “[a] 

principal feature of the removal system is the broad discretion exercised by immigration 

officials.”  Arizona, 132 S.Ct. at 2499.  Thus, to enable the “proper ordering of its priorities,” 

Heckler, 470 U.S. at 832, and the marshalling of extant resources to address those priorities, the 

INA provides the Secretary of DHS with the authority to “establish such regulations; . . . issue 

such instructions; and perform such other acts as he deems necessary for carrying out his 

authority under [the INA].”  8 U.S.C. § 1103(a)(3).  Further, the Secretary of DHS is specifically 

charged with “establishing national immigration enforcement policies and priorities,” 6 U.S.C. § 

202(5), to ensure that DHS’s limited resources are expended in pursuit of its highest priorities in 

national security, border security, and public safety.  

  The context in which the immigration laws are enforced bears out the need for such 

prioritization.  DHS estimates that approximately 11.3 million undocumented immigrants 

residing in the United States are potentially eligible for removal.  Pl.’s Mot., Ex. B (Karl 

Thompson, Memorandum Opinion for the Sec’y of Homeland Security and the Counsel to the 

President: DHS’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present in the 

United States and to Defer Removal of Others at 1, (Nov. 19, 2014) (“OLC Opinion”)) at 1, ECF 

No. 7-2.  Of those, DHS estimates that the agency has the resources to remove fewer than 
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400,000 undocumented immigrants.  Id.  In addition, DHS faces additional challenges including: 

demographic shifts resulting in increased costs for managing and deterring unauthorized border 

crossings; increased complexity in removing aliens; congressional directives to prioritize recent 

border crossers and serious criminals; and the humanitarian and social consequences of 

separating families.  See OLC Opinion at 11; Defs.’ Mem. Opp. Pl.’s Mot. Prelim. Inj. (“Defs.’ 

Mem.”), Ex. 21 (Challenges at the Border: Examining the Causes, Consequences, and 

Responses to the Rise in Apprehensions at the Southern Border:  Hearing Before the S. Comm. 

on Homeland Security and Governmental Affairs, 113th Cong. (2014) (statement of Craig Fugate, 

Administrator, Federal Emergency Management Agency, et al.)), ECF No. 13-21; see also Defs.’ 

Mem. at 1.   

To confront these challenges, the executive branch has long used an enforcement tool 

known as “deferred action” to implement enforcement policies and priorities, as authorized by 

statute.  See 6 U.S.C. § 202(5).   Deferred action is simply a decision by an enforcement agency 

not to seek enforcement of a given statutory or regulatory violation for a limited period of time.  

In the context of the immigration laws, deferred action represents a decision by DHS not to seek 

the removal of an alien for a set period of time.  In this sense, eligibility for deferred action 

represents an acknowledgment that those qualifying individuals are the lowest priority for 

enforcement.  Under long-existing regulations, undocumented immigrants granted deferred 

action may apply for authorization to work in the United States.  See 8 C.F.R. § 274a.12(c)(14).  

These regulations were promulgated pursuant to the Immigration Reform and Control Act of 

1986 and have been in effect, as amended, since 1987.  See Control of Employment of Aliens, 52 

Fed. Reg. 16216 (1987).  Deferred action does not confer any immigration or citizenship status 

or establish any enforceable legal right to remain in the United States and, consequently, may be 
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canceled at any time.  See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 483 

(1999) (“At each stage, the Executive has discretion to abandon the endeavor . . . .”). 

  For almost twenty years, the use of deferred action programs has been a staple of 

immigration enforcement.  The executive branch has previously implemented deferred action 

programs for certain limited categories of aliens, including: certain victims of domestic abuse 

committed by United States citizens and Lawful Permanent Residents;2 victims of human 

trafficking and certain other crimes;3 students affected by Hurricane Katrina;4 widows and 

widowers of U.S. citizens;5 and certain aliens brought to the United States as children.6  

Programs similar to deferred action have been used extensively by the executive branch for an 

even longer period of time.7 

                                                 
2 Defs.’ Mem., Ex. 7 (Memorandum for Regional Directors et al.,  from Paul W. Virtue, Acting Executive Associate 
Commissioner, INS, Supplemental Guidance on Battered Alien Self-Petitioning Process and Related Issues at 3 
(May 6, 1997)), ECF No. 13-7. 
3 Defs.’ Mem., Ex. 8 (Memorandum for Michael A. Pearson, Executive Associate Commissioner, INS, from 
Michael D. Cronin, Acting Executive Associate Commissioner, INS, Victims of Trafficking and Violence Protection 
Act of 2000 (VTVPA) Policy Memorandum #2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001)), ECF No. 
13-8. 
4 Defs.’ Mem., Ex. 9 (USCIS, Interim Relief for Certain Foreign Academic Students Adversely Affected by 
Hurricane Katrina: Frequently Asked Questions (FAQ), at 1 (Nov. 25, 2005)), ECF No. 13-9 (“Since the Notice 
does not cover Katrina-impacted foreign academic students who have failed to maintain their F-1 status, such 
persons, and their F-2 dependents, may request a grant of deferred action and short term employment authorization 
based on economic necessity.”). 
5 Defs.’ Mem., Ex. 10 (Memorandum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate 
Director, USCIS, Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children at 1 (Sept. 
4, 2009)), ECF No. 13-10. 
6 This is the DACA program challenged by the plaintiff.  See Pl.’s Mot., Ex. A (Memorandum for David Aguilar, 
Acting Commissioner, CBP, et al., from Janet Napolitano, Secretary, DHS, Re: Exercising Prosecutorial Discretion 
with Respect to Individuals Who Came to the United States as Children at 1–2 (June 15, 2012)), ECF No. 6-1. 
7 In the 1970’s through the 1990’s, programs similar to deferred action were used to defer enforcement against 
undocumented immigrants who were awaiting approval of certain professional visas, see United States ex rel. Parco 
v. Morris, 426 F. Supp. 976, 979–81 (E.D. Pa. 1977), certain nurses eligible for H-1 visas, see Voluntary Departure 
for Out-of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan 19, 1978); nationals of certain 
designated foreign states, see Defs.’ Mem., Ex. 5 (Moore, Charlotte J., Cong. Research Serv., Review of U.S. 
Refugee Resettlement Programs and Policies at 12-14 (1980)), ECF No. 13-5; and spouses and children of aliens 
who had been granted legal status under the Immigration Reform and Control Act of 1986, see Defs.’ Mem., Ex. 6 
(Memorandum for Regional Commissioners, INS, from Gene McNary, Commissioner, INS, Family Fairness: 
Guidelines for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and Children of Legalized Aliens 
(Feb. 2, 1990)), ECF No. 13-6.      
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Congress has acquiesced to, and even endorsed the use of, deferred action on removal of 

undocumented immigrants by the executive branch on multiple occasions.  For example, in 2000, 

Congress expanded the deferred action program for certain victims of domestic abuse, permitting 

children over the age of twenty-one to be “eligible for deferred action and work authorization.”  

8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV).  Similarly, in 2008, Congress authorized the DHS to “grant 

. . . an administrative stay of a final order of removal” to individuals who could make an initial 

showing that they were eligible for a visa as victims of human trafficking and certain other 

crimes.  See 8 U.S.C. § 1227(d)(1).  Congress specifically noted that “[t]he denial of a request for 

an administrative stay of removal . . . shall not preclude the alien from applying for . . . deferred 

action.”  See 8 U.S.C. § 1227(d)(2).  In Division B to the Emergency Supplemental 

Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief, 2005, known by 

its short title of the REAL ID Act of 2005, Congress provided that state-issued driver’s licenses 

were acceptable for federal purposes only if the state verifies that an applicant maintains 

evidence of lawful status, which includes evidence of “approved deferred action status.”  See 

Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (2005) (codified at 49 U.S.C. § 30301 note).   

B. Challenged Immigration Programs 

Against this lengthy historical record of the use of deferred action as a tool to carry out 

“national immigration enforcement policies and priorities,” 6 U.S.C. § 202(5), the executive 

branch has more recently employed this tool in three programs, which the plaintiff challenges as 

unconstitutional or otherwise in violation of the Administrative Procedure Act.  Specifically, the 

plaintiff challenges a June 15, 2012 program—known as Deferred Action for Childhood Arrivals 

(“DACA”)—whose guidance is outlined in a memorandum by the former DHS Secretary entitled 

“Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the United States 
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as Children.”  DACA permits, on a case-by-case basis, deferred action on removal for a period of 

two years for undocumented immigrants that: (1) are under the age of 31 as of June 15, 2012; (2) 

were under the age of 16 at the time of arrival in the United States; (3) have continuously resided 

in the United States for at least five years immediately preceding June 15, 2012; (4) were present 

in the United States on June 15, 2012; (5) are in school, have graduated from high school, have 

obtained a general education development certificate, or have been honorably discharged from 

the Coast Guard or the Armed Forces of the United States; and  (6) have not been convicted of a 

felony offense, a significant misdemeanor offense, multiple misdemeanor offenses, or otherwise 

pose no threat to the national security or public safety.   See Pl.’s Mot., Ex. A (Memorandum 

from Janet Napolitano, Secretary, Department of Homeland Security, to David V. Aguilar, 

Acting Commissioner, U.S. Customs and Border Protection, et al., Exercising Prosecutorial 

Discretion with Respect to Individuals Who Came to the United States as Children (June 15, 

2012)), at 1–2 , ECF No. 7-1.  

The other two programs challenged by the plaintiff are outlined in a memorandum by the 

current DHS Secretary entitled “Exercising Prosecutorial Discretion with Respect to Individuals 

Who Came to the United States as Children and with Respect to Certain Individuals Who Are the 

Parents of U.S. Citizens or Permanent Residents.”  The memorandum revised the DACA 

program (“2014 DACA Revisions”) and also created a new program that established guidelines 

for the request of deferred action by the parents of U.S. Citizens or Lawful Permanent Residents 

(“DAPA”).  See Pl.’s Mot., Ex. D (Memorandum from Jeh Charles Johnson, Secretary, 

Department of Homeland Security, to Leon Rodriguez, Director, U.S. Citizenship and 

Immigration Services, et al., Exercising Prosecutorial Discretion with Respect to Individuals 

Who Came to the United States as Children and with Respect to Certain Individuals Who Are the 

Case 1:14-cv-01966-BAH   Document 23   Filed 12/23/14   Page 8 of 33

JA772

USCA Case #14-5325      Document #1534917            Filed: 01/29/2015      Page 369 of 399



9 
 

Parents of U.S. Citizens or Permanent Residents (November 20, 2014) (“2014 Guidance 

Memorandum”)), ECF No. 7-4. 

The principal features of the 2014 DACA Revisions include: (1) removal of the age cap 

of 31 so that individuals may request deferred action under DACA regardless of their current 

age, as long as they entered the United States before the age of 16; (2) extension of the period of 

deferred action from two years to three years; and (3) adjustment of the relevant date by which 

an individual must have been in the United States from June 15, 2007 to January 1, 2010.   See 

2014 Guidance Memorandum at 3–4.   

DAPA permits, on a case-by-case basis, deferred action on removal for a period of three 

years for illegal aliens who are parents of U.S. citizens and Lawful Permanent Residents.  To be 

considered for deferred action under DAPA, an individual must meet the following guidelines: 

(1) have, as of November 20, 2014, a son or daughter who is a U.S. citizen or Lawful Permanent 

Resident; (2) have continuously resided in the United States since before January 1, 2010; (3) 

have been physically present in the United States on November 20, 2014 and at the time of 

making a request for deferred action with U.S. Citizenship and Immigration Services; (4) have 

no lawful status as of November 20, 2014; (5) not fall within one of the categories of 

enforcement priorities set forth in additional agency guidelines;8 and (6) present no other factors 

that, in the exercise of discretion, make the grant of deferred action inappropriate.  Id.      

                                                 
8 In a November 20, 2014 Memorandum entitled “Policies for the Apprehension, Detention and Removal of 
Undocumented Immigrants,” the Secretary of DHS set forth three categories of undocumented immigrants who are 
considered to be priorities for removal.  The first category, representing the highest priority for civil immigration 
authorities, concerns undocumented immigrants who are threats to national security, border security, and public 
safety.  The second category, representing the second-highest priority for civil immigration authorities, concerns 
undocumented immigrants who have committed certain misdemeanors or recently committed certain immigration 
violations.  The third category, representing the third-highest priority for civil immigration authorities, concerns 
undocumented immigrants who have been issued a final order of removal on or after January 1, 2014.  See Pl.’s 
Mot., Ex. F (Memorandum from Jeh Charles Johnson, Secretary, Department of Homeland Security, to Thomas S. 
Winkowski, Acting Director, U.S. Immigration and Customs Enforcement, et al., Policies for the Apprehension, 
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C. Procedural Background 

On November 20, 2014, in a televised address, President Barack Obama announced the 

principal features of the most recent deferred action programs, namely, the 2014 DACA 

Revisions and DAPA. On the same day, the plaintiff filed this action seeking invalidation of 

these two programs as well as DACA, which had been announced over two years earlier.  

Although the plaintiff’s Complaint references a preliminary injunction, the plaintiff did not 

formally or separately move for a preliminary injunction, as required by the Local Civil Rules of 

this Court, until December 4, 2014.  See Pl.’s Mot.; Local Civ. R. 65.1; Minute Order (Nov. 24, 

2014).   

In accordance with the Local Rules governing preliminary injunctions—which permit a 

defendant seven days to respond to a motion for preliminary injunction once served—the Court 

ordered the defendants to respond to the plaintiff’s motion for preliminary injunction by 

December 15, 2014.  Ordinarily, the Local Rules make no provision for a reply brief in a motion 

for preliminary injunction and the Court did not initially permit a reply brief in this case.  See 

Local Civ. R. 65.1.  In opposition to the motion for preliminary injunction, the defendants argued 

that the plaintiff lacked standing to bring this suit and requested dismissal of the suit.  See Defs.’ 

Mem. at 14.  The defendants subsequently asked this Court to construe this opposition as a 

motion to dismiss for lack of subject matter jurisdiction.  See Notice, ECF No. 15.  Due to the 

dispositive nature of the defendants’ objection, and to ensure fairness to all the parties, the Court 

afforded the plaintiff the opportunity to submit a response to the defendants’ objections.  In 

addition, the Court permitted the plaintiff to file a supplemental declaration in support of his 

standing to bring suit.  The Court heard argument from both parties on December 22, 2014.    

                                                                                                                                                             
Detention and Removal of Undocumented Immigrants (November 20, 2014)) at 3–4 , ECF No. 7-6.  The plaintiff 
does not challenge the guidelines set forth in this memorandum.  See Hrg. Tr. at 11.       
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Now pending before the Court is the plaintiff’s motion for a preliminary injunction and 

the defendants’ motion to dismiss for lack of subject matter jurisdiction, pursuant to Federal Rule 

of Civil Procedure 12(b)(1).    

II. LEGAL STANDARD 

A. Preliminary Injunction  

“A plaintiff seeking a preliminary injunction must establish [1] that he is likely to 

succeed on the merits, [2] that he is likely to suffer irreparable harm in the absence of 

preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in 

the public interest.”  Abdullah v. Obama, 753 F.3d 193, 197 (D.C. Cir. 2014) (quoting Aamer v. 

Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014) (quoting Sherley v. Sebelius, 644 F.3d 388, 392 

(D.C. Cir. 2011))).  A preliminary injunction “is an extraordinary and drastic remedy, one that 

should not be granted unless the movant, by a clear showing, carries the burden of persuasion.”  

Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (quoting 11A C. Wright, A. Miller, & M. 

Kane, Federal Practice and Procedure § 2948 (2d ed. 1995)) (emphasis in original). The Supreme 

Court repeated this caution in Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008), 

stating that “[a] preliminary injunction is an extraordinary remedy never awarded as of right,” id. 

at 24, and, again, that “injunctive relief as an extraordinary remedy that may only be awarded 

upon a clear showing that the plaintiff is entitled to such relief,” id. at 22.  

Authority can be found in this Circuit for the so-called “sliding scale” approach to 

evaluating the four preliminary injunction factors, such that “a strong showing on one factor 

could make up for a weaker showing on another.”  Sherley, 644 F.3d at 392.  In particular, even 

if the plaintiff only “raise[s] a serious legal question on the merits,” rather than a likelihood of 

success on the merits, a strong showing on all three of the other factors may warrant entry of 
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injunctive relief.  Id. at 398; see also Davis v. Pension Ben. Guar. Corp., 571 F.3d 1288, 1292 

(D.C. Cir. 2009) (“[I]f the movant makes a very strong showing of irreparable harm and there is 

no substantial harm to the non-movant, then a correspondingly lower standard can be applied for 

likelihood of success.”); Wash. Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 

841, 843 (D.C. Cir. 1977) (“[A] court, when confronted with a case in which the other three 

factors strongly favor interim relief may exercise its discretion to grant a stay if the movant has 

made a substantial case on the merits.”).  

At the same time, the D.C. Circuit has acknowledged that the Supreme Court’s decision 

in Winter “could be read to create a more demanding burden than the sliding-scale analysis 

requires.”  Sherley, 644 F.3d at 392 (internal quotations omitted).9  Indeed, in Winter, the 

majority of the Supreme Court reversed a grant of injunctive relief, finding that the standard 

applied by the Ninth Circuit was “too lenient” in allowing injunctive relief on the “possibility” of 

irreparable injury, rather than its likelihood.  Winter, 555 U.S. at 22; see also Perry v. Perez, 132 

S. Ct. 934, 942 (2012) (“Plaintiffs seeking a preliminary injunction of a statute must normally 

demonstrate that they are likely to succeed on the merits of their challenge to that law.”). 

In Aamer v. Obama, the D.C. Circuit declined to opine about the continued viability of 

the “sliding scale” analysis of the four preliminary injunction factors, stating that it “remains an 

open question whether the ‘likelihood of success’ factor is ‘an independent, free-standing 

requirement,’ or whether, in cases where the other three factors strongly favor issuing an 

injunction, a plaintiff need only raise a ‘serious legal question’ on the merits.”  742 F.3d at 1043; 

see also Am. Meat Inst. v. U.S. Dep't of Agric., 746 F.3d 1065, 1074 (D.C. Cir. 2014) (“This 

circuit has repeatedly declined to take sides in a circuit split on the question of whether 

                                                 
9 The plaintiff, in his briefing, notes only the sliding-scale analysis and ignores the voluminous case law describing 
the uncertainty regarding the continued viability of the sliding-scale analysis in this Circuit.  See Pl.’s Mot. at 11.     
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likelihood of success on the merits is a freestanding threshold requirement to issuance of a 

preliminary injunction. . . . We need not take sides today.”).   

Under either approach, a court may not issue “a preliminary injunction based only on a 

possibility of irreparable harm . . . [since] injunctive relief [i]s an extraordinary remedy that may 

only be awarded upon a clear showing that the plaintiff is entitled to such relief.”  Winter, 555 

U.S. at 22; see also In re Navy Chaplaincy, 738 F.3d 425, 428 (D.C. Cir. 2013) (requiring proof 

that all four prongs of preliminary injunction standard be met before injunctive relief can be 

issued).  Thus, the plaintiff bears the burden of persuasion on all four preliminary injunction 

factors in order to secure such an “extraordinary remedy.” 

B. Motion to Dismiss for Lack of Subject Matter Jurisdiction  

“‘Federal courts are courts of limited jurisdiction,’ possessing ‘only that power 

authorized by Constitution and statute.’” Gunn v. Minton, 133 S. Ct. 1059, 1064 (2013) (quoting 

Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)). Indeed, federal courts are 

“forbidden . . . from acting beyond our authority,” NetworkIP, LLC v. FCC, 548 F.3d 116, 120 

(D.C. Cir. 2008), and, therefore, have “an affirmative obligation ‘to consider whether the 

constitutional and statutory authority exist for us to hear each dispute.’” James Madison Ltd. by 

Hecht v. Ludwig, 82 F.3d 1085, 1092 (D.C. Cir. 1996) (quoting Herbert v. National Academy of 

Sciences, 974 F.2d 192, 196 (D.C. Cir. 1992)).  Absent subject matter jurisdiction over a case, 

the court must dismiss it.  Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006); FED. R. CIV. P. 

12(h)(3).  

When considering a motion to dismiss under Rule 12(b)(1), the court must accept as true 

all uncontroverted material factual allegations contained in the complaint and “‘construe the 

complaint liberally, granting plaintiff the benefit of all inferences that can be derived from the 
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facts alleged’ and upon such facts determine jurisdictional questions.”  Am. Nat’l Ins. Co. v. 

FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 

(D.C. Cir. 2005) (quoting Barr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004))).  The court 

need not accept inferences drawn by the plaintiff, however, if those inferences are unsupported 

by facts alleged in the complaint or amount merely to legal conclusions. See Browning v. 

Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002).  Moreover, in evaluating subject matter jurisdiction, 

the court, when necessary, may “‘undertake an independent investigation to assure itself of its 

own subject matter jurisdiction,’” Settles v. United States Parole Comm'n, 429 F.3d 1098, 1107-

1108 (D.C. Cir. 2005) (quoting Haase v. Sessions, 835 F.2d 902, 908 (D.C. Cir. 1987), and 

consider facts developed in the record beyond the complaint, id.  See also Herbert v. National 

Academy of Sciences, 974 F.2d 192, 197 (D.C. Cir. 1992) (in disposing of motion to dismiss for 

lack of subject matter jurisdiction, “where necessary, the court may consider the complaint 

supplemented by undisputed facts evidenced in the record, or the complaint supplemented by 

undisputed facts plus the court's resolution of disputed facts.”); Alliance for Democracy v. FEC, 

362 F. Supp. 2d 138, 142 (D.D.C. 2005).   

The burden of establishing any jurisdictional facts to support the exercise of the subject 

matter jurisdiction rests on the plaintiff.  See Hertz Corp. v. Friend, 559 U.S. 77, 96-97 (2010); 

Thomson v. Gaskill, 315 U.S. 442, 446 (1942); Moms Against Mercury v. FDA, 483 F.3d 824, 

828 (D.C. Cir. 2007).  

III. DISCUSSION 

The plaintiff concedes, as he must, that “he and other similarly situated state law 

enforcement and other officials have no authority” to enforce the immigration laws of the United 

States.  Compl. at 19; see also Arizona, 132 S. Ct. at 2507.  Nonetheless, the plaintiff seeks to 
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alter federal enforcement policy by asking the Court to halt three federal immigration programs 

that have the over-arching purpose of prioritizing federal enforcement efforts. See Arizona, 132 

S. Ct. at 2499 (noting that “[a] principal feature of the removal system is the broad discretion 

exercised by immigration officials,” who “as an initial matter, must decide whether it makes 

sense to pursue removal at all.”).  The plaintiff’s inability to enforce federal immigration law is 

integrally related to the central question in this case:  Whether the plaintiff has standing to 

demand changes to the “broad discretion” granted federal officials regarding removal.  Despite 

the consequences of unlawful immigration in Maricopa County, the plaintiff cannot meet the 

requirements for standing to bring this suit.   

A. The Plaintiff Lacks Standing 

Article III of the Constitution restricts the power of federal courts to hear only “Cases” 

and “Controversies.”  “The doctrine of standing gives meaning to these constitutional limits by 

‘identify[ing] those disputes which are appropriately resolved through the judicial process.’”  

Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (alterations in original) 

(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)).  Indeed, “‘[n]o principle is 

more fundamental to the judiciary’s proper role in our system of government than the 

constitutional limitation on federal-court jurisdiction to actual cases or controversies.’” 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006) (alterations in original) (internal 

quotations omitted). 

The Supreme Court has explained, “the irreducible constitutional minimum of standing 

contains three elements.”  Defenders of Wildlife, 504 U.S. at 560.  First, the plaintiff must have 

suffered an “injury in fact,” i.e., “an invasion of a legally protected interest which is (a) concrete 

and particularized, and (b) actual or imminent, not conjectural or hypothetical.”  Id. (citations 
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and internal quotation marks omitted).  Second, there must be “a causal connection between the 

injury and the conduct complained of,” i.e., the injury alleged must be fairly traceable to the 

challenged action of the defendant.  Id.  Finally, it must be “likely” that the complained-of injury 

will be “redressed by a favorable decision” of the court.  Id. at 561.  In short, “[t]he plaintiff must 

have suffered or be imminently threatened with a concrete and particularized ‘injury in fact’ that 

is fairly traceable to the challenged action of the defendant and likely to be redressed by a 

favorable judicial decision.” Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 

1377, 1386 (2014).  Likewise, when declaratory or injunctive relief is sought—relief the plaintiff 

seeks here—a plaintiff “must show he is suffering an ongoing injury or faces an immediate threat 

of [future] injury.”  Dearth v. Holder, 641 F.3d 499, 501 (D.C. Cir. 2011) (citing City of Los 

Angeles v. Lyons, 461 U.S. 95, 105 (1983)). 

The plaintiff fails to meet any of the three elements of constitutional standing.  Each of 

these requirements is addressed seriatim below. 

1. Injury in Fact 

At the outset, the plaintiff’s Complaint and motion for preliminary injunction fail to 

identify whether the plaintiff is bringing suit in his individual capacity or in his official capacity 

as the elected Sheriff of Maricopa County.  Compare Compl. ¶ 3 (noting only that “[t]he Plaintiff 

Joe Arpaio is the elected Sheriff of Maricopa County, State of Arizona”), with ¶ 8 (detailing that 

each defendant was being sued “in their individual and official capacities”).  The Court clarified 

during oral argument that the plaintiff is bringing suit in both his personal and official capacities.  

Hrg. Tr. at 5.  Regardless of whether the plaintiff is suing in his individual or official capacity, or 

both, the plaintiff cannot demonstrate a cognizable injury from the challenged deferred action 

programs.    
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a) Personal Capacity 

The law is well-settled that ordinarily, “private persons . . . have no judicially cognizable 

interest in procuring enforcement of the immigration laws . . . .”  Sure-Tan, Inc. v. N.L.R.B., 467 

U.S. 883, 897 (1984) (citing Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973)).  This is merely 

the application of the long-standing principle that a plaintiff “raising only a generally available 

grievance about government—claiming only harm to his and every citizen’s interest in proper 

application of the Constitution and laws, and seeking relief that no more directly and tangibly 

benefits him than it does the public at large—does not state an Article III case or controversy.”  

Hollingsworth v. Perry, 133 S. Ct. 2652, 2662 (2013) (quoting Defenders of Wildlife, 504 U.S. at 

573–74).  As a result, a plaintiff who seeks to vindicate only the general interest in the proper 

application of the Constitution and laws does not suffer the type of direct, concrete and tangible 

harm that confers standing and warrants the exercise of jurisdiction.  Yet, this is the type of suit 

the plaintiff attempts to bring in his personal capacity.  See Supp. Decl. of Sheriff Joe Arpaio ¶ 3 

(“Pl.’s Supp. Decl.”), ECF No. 20-1 (“By this lawsuit, I am seeking to have the President and the 

other Defendants obey the U.S. Constitution and the immigration laws . . . .”).   

    The plaintiff does offer one additional theory, however, in support of his claim of 

injury in his individual capacity.  The plaintiff cites press reports and press releases from his own 

office that undocumented immigrants have targeted him for assassination as a result of the 

plaintiff’s “widely known stance on illegal immigration.”  See Press Release, Bomb Threats 

against Sheriff Arpaio and Office on Upsurge as Another Suspect is Indicted, Maricopa County 

Sheriff’s Office (August 21, 2013) (“Threats Press Release”), ECF No. 21-1.  Such threats are 

deplorable and offensive to the entire justice system.  Nevertheless, these allegations cannot 

confer standing on the plaintiff in his individual capacity in this case.  In requesting injunctive 
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relief, the plaintiff “must show he is suffering an ongoing injury or faces an immediate threat of 

[future] injury.”  Dearth, 641 F.3d at 501.  The plaintiff has presented no evidence that these 

threats are ongoing.  “‘Past exposure to illegal conduct does not in itself show a present case or 

controversy regarding injunctive relief . . . if unaccompanied by any continuing, present adverse 

effects.’” Defenders of Wildlife, 504 U.S. at 564 (quoting  Los Angeles v. Lyons, 461 U.S. 95, 

102 (1983) (quoting O’Shea v. Littleton, 414 U.S. 488, 495–96 (1974))). 

Moreover, as will be discussed in detail below, even an ongoing threat to the plaintiff by 

undocumented immigrants would not provide the plaintiff with standing to challenge the 

deferred action programs at issue.  The plaintiff must not only show that he is injured, but that 

the plaintiff’s injury is fairly traceable to the challenged deferred action programs and that the 

injury is capable of redress by this Court in this action.  The plaintiff cannot meet this showing.  

The challenge deferred action programs did not cause the threats to the plaintiff’s life.  Rather, 

criminal action by third-parties not before the court caused the threats to the plaintiff.  Moreover, 

according to the plaintiff’s press release, the alleged assassins were motivated by the plaintiff’s 

“widely known stance on illegal immigration,” a stance pre-existing this case and these 

challenged programs.  See Threats Press Release.  Furthermore, an injunction in this case would 

do nothing either to alter the plaintiff’s views on “illegal immigration” or to redress the targeting 

of the plaintiff resulting from his “widely known stance on illegal immigration.”  This dooms the 

plaintiff’s standing to bring this suit in his personal capacity as an ordinary citizen.  

b) Official Capacity 

Even if the plaintiff can circumvent these limitations by bringing suit in his official 

capacity as Sheriff of Maricopa County, the plaintiff still lacks standing.     
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The plaintiff claims that the challenged deferred action programs, which provide 

guidance to Federal law enforcement regarding the removal or non-removal of undocumented 

immigrants, inhibit his ability to perform his official functions as the Sheriff of Maricopa 

County.  The plaintiff alleges that he is “adversely affected and harmed in his office’s finances, 

workload, and interference with the conduct of his duties” as a result of the “increases in the 

influx of illegal aliens motivated by [these] policies of offering amnesty.”  Compl. ¶ 27.  As 

support for this allegation, he alleges that “experience has proven as an empirical fact that 

millions more illegal aliens will be attracted into the border states of the United States, regardless 

of the specific details” of the challenged policies.  Compl. ¶ 30.  The plaintiff further alleges that, 

“the experiences and records of the Sheriff’s office show that many illegal aliens . . . are repeat 

offenders, such that Plaintiff Arpaio’s deputies and other law enforcement officials have arrested 

the same illegal aliens for various different crimes.”  Compl. ¶ 31.  According to the plaintiff, the 

“financial impact of illegal aliens in Maricopa County, Arizona was at least $9,293,619.96 in the 

costs of holding illegal aliens in the Sheriff’s jails from February 1, 2014, through December 17, 

2014, for those inmates flagged with INS ‘detainers.’”  Pl.’s Reply Defs.’ Opp. Pl.’s Mot. 

Prelim. Inj. at 7 (“Pl.’s Reply”), ECF No. 19.   

The plaintiff is correct that the regulation and impairment of a state officer’s official 

functions may be sufficient to confer standing, but only in certain limited circumstances.  See, 

e.g., Lomont v. O’Neil, 285 F.3d 9, 13–14 (D.C. Cir. 2002) (holding that a state Sheriff and 

Police Chief had standing to challenge federal law permitting state police officials to provide 

certifications relating to the transfer of certain firearms); Fraternal Order of the Police v. United 

States, 152 F.3d 998, 1001–02 (D.C. Cir. 1998).  Yet, neither Lomont nor Fraternal Order of the 

Police support the plaintiff’s argument here, as both cases concerned the direct regulation of a 
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state officer’s official duties.  In contrast, the challenged deferred action programs do not 

regulate the official conduct of the plaintiff but merely regulate the conduct of federal 

immigration officials in the exercise of their official duties.  Thus, even if the plaintiff’s official 

functions could be viewed as a “legally protected interest,” the challenged deferred action 

programs do not amount to “an invasion” of that interest in a manner that is “concrete and 

particularized.”  Defenders of Wildlife, 504 U.S. at 560.  Indeed, it is not apparent exactly what 

cognizable interest and injury the plaintiff can assert since, as the plaintiff’s Complaint 

recognizes, the plaintiff has no legal authority to enforce the immigration laws of the United 

States.  See Compl. at 19.   

Ultimately, the plaintiff’s standing argument reduces to a simple generalized grievance:  

A Federal policy causes his office to expend resources in a manner that he deems suboptimal.10  

To accept such a broad interpretation of the injury requirement would permit nearly all state 

officials to challenge a host of Federal laws simply because they disagree with how many—or 

how few—Federal resources are brought to bear on local interests.  Fortunately, the standing 

doctrine is not so limp.  As the Supreme Court has repeatedly emphasized: “‘a plaintiff raising 

only a generally available grievance about government—claiming only harm to his and every 

citizen’s interest in [the] proper application of the Constitution and laws, and seeking relief that 

no more directly [or] tangibly benefits him than it does the public at large—does not state an 

                                                 
10 Although prior case law has occasionally suggested that “generalized grievances” should be analyzed as part of 
prudential standing, the Supreme Court recently suggested that such concerns should be considered as part of Article 
III standing.  See Lexmark Int’l, 134 S. Ct. at 1387 n.3 (“While we have at times grounded our reluctance to 
entertain [suits concerning generalized grievances] in the ‘counsels of prudence’ (albeit counsels ‘close[ly] relat[ed] 
to the policies reflected in’ Article III), we have since held that such suits do not present constitutional ‘cases’ or 
‘controversies.’” (internal citations omitted) (quoting Valley Forge Christian College v. Americans United for 
Separation of Church and State, Inc., 454 U.S. 464, 475 (1982))).  Although there is some dispute within this Circuit 
as to whether prudential standing should be considered jurisdictional, there is no dispute that where the plaintiff 
cannot meet the irreducible constitutional minimum of Article III standing, the court need not address whether the 
plaintiff has prudential standing.  See generally Grocery Mfrs. Ass’n v. EPA, 693 F.3d 169 (D.C. Cir. 2012).  
Accordingly, the Court does not address whether prudential concerns prevent the plaintiff from establishing 
standing.    
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Article III case or controversy.’”  Lance v. Coffman, 549 U.S. 437, 439 (2007) (quoting Lujan, 

504 U.S. at 573); see also Pl.’s Supp. Decl. ¶ 3 (“By this lawsuit, I am seeking to have the 

President and other Defendants obey the U.S. Constitution and the immigration laws . . . .”).  

Simply put, a state official has not suffered an injury in fact to a legally cognizable interest 

because a federal government program is anticipated to produce an increase in that state’s 

population and a concomitant increase in the need for the state’s resources.  Cf. Massachusetts v. 

EPA, 549 U.S. 497, 520-521 (2007) (finding standing for Massachusetts because of state’s 

“quasi-sovereign interests” relating to its “desire to preserve its sovereign territory” not because 

of the increase in state expenditures resulting from federal policy concerning global warming).  

Moreover, the plaintiff’s alleged injury is largely speculative.  The plaintiff argues that 

the challenged deferred action programs will create a “magnet” by attracting new undocumented 

immigrants into Maricopa County, some of whom may commit crimes under Arizona law.  Pl.’s 

Mot. at 16–17; see also Pl.’s Mot., Ex. G, Decl. of Sheriff Joe Arpaio ¶¶ 7, 11–14, ECF No. 7-7.  

Yet, the decision for any individual to migrate is a complex decision with multiple factors, 

including factors entirely outside the United States’ control, such as social, economic and 

political strife in a foreign country.  The plaintiff reduces this complex process to a single factor: 

the challenged deferred action programs.   

Even drawing all inferences in favor of the plaintiff, the terms of the challenged deferred 

action programs do not support the plaintiff’s theory.  The challenged deferred action programs 

would have no impact on new immigrants, as the guidance defining the programs makes clear 

that these programs only apply to undocumented immigrants residing in the United States prior 

to January 1, 2010.  2014 Guidance Memorandum at 4.  Thus, it is speculative that a program, 
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which does not apply to future immigrants, will nonetheless result in immigrants crossing the 

border illegally into Maricopa County (and other borders of this country).     

The plaintiff has been unable to show that the challenged deferred action programs have 

interfered with his official duties as Sheriff in a manner that “is (a) concrete and particularized, 

and (b) actual or imminent, not conjectural or hypothetical” and has therefore failed in his burden 

to establish an injury in fact.  Defenders of Wildlife, 504 U.S. at 560. 

2. Causation and Redressability  

The plaintiff’s speculative injury is not the only infirmity in the plaintiff’s standing 

theory.  A plaintiff must not only show an “injury in fact,” but must also show that the injury is 

fairly traceable to the allegedly harmful conduct and that the relief sought by the plaintiff will 

likely redress the injury.  Defenders of Wildlife, 504 U.S. at 560.  Two overarching principles 

apply to the causation and redressability inquiry in this case.  

First, this case involves the purported “standing to challenge [an executive action] where 

the direct cause of injury is the independent action of . . . third part[ies].”  Renal Physicians 

Ass’n v. U.S. Dep’t of Health & Human Servs., 489 F.3d 1267, 1269 (D.C. Cir. 2007).  Indeed, it 

is the actions taken by undocumented immigrants—migrating to Maricopa County and 

committing crimes once there—that are purportedly the direct cause of the plaintiff’s injury.  As 

will be discussed, however, “courts [only] occasionally find the elements of standing to be 

satisfied in cases challenging government action on the basis of third-party conduct.” Nat’l 

Wrestling Coaches Ass’n v. Dep’t of Educ., 366 F.3d 930, 940 (D.C. Cir. 2004).11   

                                                 
11  The plaintiff attempts to rely upon the doctrine of competitor standing to avoid the strict limitations imposed on 
cases where the source of the plaintiff’s harm is the independent actions of third parties.  Yet, the cases on which the 
plaintiff relies, see Mendoza v. Perez, 754 F.3d 1002, 1012–14 (D.C. Cir. 2014); Honeywell Int’l Inc. v. EPA, 374 
F.3d 1363, 1369 (D.C. Cir. 2004); and Washington Alliance of Tech. Workers v. U.S. Dep’t of Homeland Sec., No. 
14-cv-529, 2014 WL 6537464, at *4 (D.D.C. Nov. 21, 2014), do not support the plaintiff’s standing argument in this 
case.  Standing was found in those cases because a plaintiff suffered an injury in fact “when an agency lift[ed] 
regulatory restrictions on their competitors or otherwise allow[ed] increased competition.”  Mendoza, 754 F.3d at 
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Second, and relatedly, the programs challenged by the plaintiff do not regulate the 

plaintiff directly; rather, they regulate federal immigration officials.  As the Supreme Court has 

made clear, “[w]hen . . . a plaintiff’s asserted injury arises from the government’s allegedly 

unlawful regulation (or lack of regulation) of someone else, much more is needed” to confer 

standing.  Defenders of Wildlife, 504 U.S. at 562 (emphasis in original).  When standing 

“depends on the unfettered choices made by independent actors not before the courts and whose 

exercise of broad and legitimate discretion the courts cannot presume either to control or to 

predict . . .  it becomes the burden of the plaintiff to adduce facts showing that those choices have 

been or will be made in such manner as to produce causation and permit redressability of injury.” 

Id. (internal quotations and citations omitted); see also id. (“[W]hen the plaintiff is not himself 

the object of the government action or inaction he challenges, standing is not precluded, but it is 

ordinarily ‘substantially more difficult’ to establish.” (internal quotation marks omitted)).     

The Court first addresses the plaintiff’s failure to show causation before discussing the 

plaintiff’s failure to demonstrate redressability.  

a) Causation  

The D.C. Circuit has identified “two categories of cases where standing exists to 

challenge government action though the direct cause of injury is the action of a third party.”  

Renal Physicians, 489 F.3d at 1275.  “First, a federal court may find that a party has standing to 

challenge government action that permits or authorizes third-party conduct that would otherwise 

be illegal in the absence of the Government’s action.”  National Wrestling Coaches, 366 F.3d at 
                                                                                                                                                             

1011 (quoting La. Energy and Power Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cir. 1998)).  The doctrine of 
competitor standing is not implicated in this case, as the plaintiff’s resources are not strained because he is forced to 
compete with undocumented immigrants in a limited market.  Moreover, the plaintiff cannot rely on a supposed 
“procedural injury” because, since the plaintiff has no authority to enforce the Federal immigration laws, the 
plaintiff cannot demonstrate the challenged deferred action programs “threaten[] [a] concrete interest” of the 
plaintiff as opposed to an injury common to all members of the public.  Mendoza, 754 F.3d at 1010.   
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940.  Importantly, in this category of cases, the challenged government conduct must authorize 

the specific third-party conduct that causes the injury to the plaintiff.  See Animal Legal Def. 

Fund, Inc. v. Glickman, 154 F.3d 426, 440 (D.C. Cir. 1998) (“Supreme Court precedent 

establishes that the causation requirement for constitutional standing is met when a plaintiff 

demonstrates that the challenged agency action authorizes the conduct that allegedly caused the 

plaintiff’s injuries . . . .”).  In the present case, the challenged agency action—the ability to 

exercise enforcement discretion to permit deferred action relating to certain undocumented 

immigrants—does not authorize the conduct about which the plaintiff complains.  The 

challenged deferred action programs authorize immigration officials to exercise discretion on 

removal; they do not authorize new immigration into the United States (let alone Maricopa 

County); they do not authorize undocumented immigrants to commit crimes; and they do not 

provide permanent status to any undocumented immigrants eligible to apply for deferred action 

under any of the challenged programs.  Contrary to the plaintiff’s assertion that a consequence of 

the challenged programs will be an increase in illegal conduct by undocumented immigrants and 

an increase in costs to the Maricopa County Sheriff’s office, these programs may have the 

opposite effect.  The deferred action programs are designed to incorporate DHS’s enforcement 

priorities and better focus federal enforcement on removing undocumented immigrants 

committing felonies and serious misdemeanor crimes.  Since the undocumented immigrants 

engaging in criminal activity are the cause of the injuries complained about by the plaintiff, the 

more focused federal effort to remove these individuals may end up helping, rather than 

exacerbating the harm to, the plaintiff. 

Second, standing has been found “where the record present[s] substantial evidence of a 

causal relationship between the government policy and the third-party conduct, leaving little 
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doubt as to causation and the likelihood of redress.”  National Wrestling Coaches, 366 F.3d at 

941.  This record is sparse regarding a link between the challenged deferred action programs and 

the third-party conduct.  Although the plaintiff has submitted numerous press releases and letters 

to officials documenting Maricopa County’s struggle with illegal immigration along the southern 

border, the plaintiff has submitted no evidence showing that the challenged deferred action 

programs are, or will be, the cause of the crime harming the plaintiff or the increase in 

immigration, much less “substantial evidence.”  Indeed, the plaintiff severely undermines his 

own argument by stating that “millions more illegal aliens will be attracted into the border states 

of the United States, regardless of the specific details” of current executive branch immigration 

policies.  Compl. ¶ 30 (emphasis added).  If the details of the challenged deferred action 

programs do not matter as to whether or not the plaintiff will suffer an injury, then the plaintiff’s 

injuries cannot be fairly traceable to these programs.  Similarly, the plaintiff observes that “the 

Executive Branch is not deporting illegal aliens in any significant numbers” and that regardless 

of the provision of deferred action programs “illegal aliens are very unlikely to be deported.”  

Pl.’s Mot. at 12.  Implicit in this observation is the plaintiff’s admission that regardless of the 

challenged deferred action programs, the plaintiff is likely to continue to suffer the claimed 

injury.     

In sum, the plaintiff has failed to demonstrate that the challenged deferred action 

programs are the cause of his alleged injury.   

b) Redressability  

Similar to the causation requirement, “it is ‘substantially more difficult’ for a petitioner to 

establish redressability where the alleged injury arises from the government’s regulation of a 

third party not before the court.”  Spectrum Five LLC v. Fed. Commc’ns Comm’n, 758 F.3d 254, 
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261 (D.C. Cir. 2014) (quoting Nat’l Wrestling Coaches, 366 F.3d at 933); see also Defenders of 

Wildlife, 504 U.S. at 562.  The plaintiff must allege facts that are “sufficient to demonstrate a 

substantial likelihood that the third party directly injuring the plaintiff would cease doing so as a 

result of the relief the plaintiff sought.”  Renal Physicians, 489 F.3d at 1275.  In other words, the 

plaintiff must allege facts sufficient to demonstrate a substantial likelihood that, as a result of 

injunctive relief in this case, there would not be an increase in undocumented immigrants in 

Maricopa County and there would not be an increase in crimes committed by undocumented 

immigrants in Maricopa County.  This is a “substantially more difficult” task.  Spectrum Five 

LLC, 758 F.3d at 261.  

On this point, the D.C. Circuit’s decision in National Wrestling Coaches is instructive. 

There, plaintiffs challenged an interpretive rule promulgated by the Department of Education, 

which laid out three ways in which the Department would assess whether educational institutions 

had complied with Department regulations that required such institutions to select sports and 

levels of competition to “effectively accommodate the interests and abilities of members of both 

sexes.’”  366 F.3d at 934–35 (quoting 45 C.F.R. § 86.41(c)(1) and 34 C.F.R. § 106.41(c)(1)). 

That regulation had been promulgated pursuant to Title IX of the Education Amendments of 

1972, which prohibited discrimination on the basis of sex in federally funded educational 

programs and activities.  See id. at 934.  The plaintiffs were “membership organizations 

representing the interests of collegiate men’s wrestling coaches, athletes, and alumni,” and their 

asserted injuries arose “from decisions by educational institutions to eliminate or reduce the size 

of men’s wrestling programs to comply with the Department’s interpretive rules implementing 

Title IX.”  Id. at 935.   
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Thus, in National Wrestling Coaches, like in the instant case, “the necessary elements of 

causation and redressability . . . hinge[d] on the independent choices of . . . regulated third 

part[ies].”  Id. at 938.  The D.C. Circuit found redressability lacking in National Wrestling 

Coaches because “nothing but speculation suggests that schools would act any differently than 

they do with the [challenged interpretive rule] in place” since “[s]chools would remain free to 

eliminate or cap men’s wrestling teams and may in some circumstances feel compelled to do so 

to comply with the statute and the [previous Department] Regulations.”  Id. at 940.  Further, the 

court found that “other reasons unrelated to the challenged legal requirements [e.g., moral 

considerations, budget constraints] may continue to motivate schools to take such actions.”  Id. 

From this analysis, and a comprehensive review of the case law, the National Wrestling Coaches 

court concluded that “it is purely speculative whether a decision in appellants’ favor would alter 

the process by which schools determine whether to field certain sports teams.”  Id. at 944. 

The same concerns animating the outcome in National Wrestling Coaches drive the result 

in this case.  Many “other reasons unrelated to the challenged legal requirements” may motivate 

the conduct allegedly causing harm to the plaintiff.  Indeed, the motivation for any individual to 

come to the United States (or, once present here, to commit a crime in Maricopa County), does 

not rest solely upon the challenged deferred action programs.  Such decisions are complicated 

and multi-faceted, involving both national and international factors.  A ruling by this Court 

enjoining the challenged deferred action programs will likely not change the complex and 

individualized decision making of undocumented immigrants allegedly causing harm to the 

plaintiff.  As noted, the plaintiff’s briefing admits as much: “millions more illegal aliens will be 

attracted into the border states of the United States, regardless of the specific details” of the 

challenged deferred action programs.  Compl. ¶ 30.   
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Moreover, the plaintiff acknowledges that the defendants only have limited resources to 

facilitate removal, see Hrg. Tr. at 14.  Relief from this Court will not grant additional resources 

to the executive branch allowing it to remove additional undocumented immigrants or to prevent 

undocumented immigrants from arriving.  Thus, the plaintiff’s complaint regarding the large 

number of undocumented immigrants and the limited number of removals will not change as a 

result of any order by the Court in this litigation.  Consequently, the plaintiff’s alleged harm 

stemming from the expenditure of resources to deal with the large number of undocumented 

immigrants in Maricopa County will remain.  In other words, regardless of the outcome of this 

case, the Court can afford no relief to the plaintiff’s injury.  Cf. Bauer v. Marmara, No. 13-ap-

7081, 2014 WL 7234818, at *6 (D.C. Cir. December 19, 2014) (holding that plaintiff was 

“unable to satisfy the redressability prong of Article III standing because the court cannot compel 

the Government to pursue action to seek forfeiture of the disputed vessels”).          

“When redress depends on the cooperation of a third party, ‘it becomes the burden of the 

[party asserting standing] to adduce facts showing that those choices have been or will be made 

in such manner as to produce causation and permit redressability of injury.’”  U.S. Ecology v. 

U.S. Dep’t of Interior, 231 F.3d 20, 24–25 (D.C. Cir. 2000) (emphasis added) (quoting 

Defenders of Wildlife, 504 U.S. at 562); see also Klamath Water v. Fed. Energy Reg. Comm’n, 

534 F.3d 735, 739 (D.C. Cir. 2008) (“In a case like this, in which relief for the petitioner depends 

on actions by a third party not before the court, the petitioner must demonstrate that a favorable 

decision would create ‘a significant increase in the likelihood that the plaintiff would obtain 

relief that directly redresses the injury suffered.’” (quoting Utah v. Evans, 536 U.S. 452, 464 

(2002))).  The plaintiff has been unable to meet this burden.     

*  *  * 
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Taken together, the Court finds that the plaintiff has not and cannot show that: (1) he 

suffers a concrete and particularized injury (as opposed to a speculative and generalized 

grievance); (2) the cause of the plaintiff’s injury can be fairly traced to the challenged deferred 

action programs; and (3) a favorable ruling by this Court would redress the plaintiff’s alleged 

injury.  A plaintiff “may be disappointed if the Government declines to pursue [enforcement], 

but disappointment of this sort is a far cry from the injury and redressability required to prove 

Article III Standing.”  Bauer, 2014 WL 7234818, at *6.  As a result, the plaintiff lacks standing 

to bring this challenge, requiring dismissal of this lawsuit for lack of subject matter jurisdiction.  

B. Preliminary Injunction  

The plaintiff’s motion for preliminary injunction likewise fails as the plaintiff can show 

neither a likelihood of success on the merits nor irreparable harm due to his lack of standing.  As 

an initial matter, because “standing is a necessary predicate to any exercise of [the Court’s] 

jurisdiction, the [plaintiff] and [his] claims have no likelihood of success on the merits,” if the 

plaintiff lacks standing.  Smith v. Henderson, 944 F. Supp. 2d 89, 99 (D.D.C. 2013) (internal 

quotations and citations omitted); see also Kingman Park Civic Ass’n v. Gray, 956 F. Supp. 2d 

230, 241 (D.D.C. 2013) (“The first component of the likelihood of success on the merits prong 

usually examines whether the plaintiffs have standing in a given case.” (internal quotations 

omitted)).   

Moreover, the same problem that confronts the plaintiff’s standing argument—the 

inability to obtain redress from an order by this Court—likewise dooms the plaintiff’s ability to 

show irreparable harm.  Indeed, “it would make little sense for a court to conclude that a plaintiff 

has shown irreparable harm when the relief sought would not actually remedy that harm.” Sierra 

Club v. U.S. Dep’t of Energy, 825 F. Supp. 2d 142, 153 (D.D.C. 2011); see also Navistar, Inc. v. 
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Environmental Protection Agency, No. 11-cv-449, 2011 WL 3743732, at *3 (D.D.C. Aug. 25, 

2011) (Wilkins, J.) (“Because an injunction will not redress its alleged injuries, [the plaintiff’s] 

claim that it will suffer irreparable harm in the absence of a preliminary injunction is tenuous at 

best.”). 

Nevertheless, even if the plaintiff were able to establish standing, the plaintiff would face 

a number of legal obstacles to prevail and, therefore, could not demonstrate a likelihood of 

success on the merits nor any of the other preliminary injunction factors.12  While not necessary 

                                                 
12 The plaintiff has highlighted a recently out-of-Circuit opinion from the Western District of Pennsylvania 
(“Pennsylvania court”) to buttress his claims regarding his likelihood of success on the merits. See Pl.’s Notice of 
Suppl. Auth., ECF No. 14 (citing United States v. Juarez-Escobar, 2014 U.S. Dist. LEXIS 173350 (W.D. Pa. Dec. 
16, 2014)). In that case, the court considered the applicability of the DAPA program to a criminal defendant (who 
had been arrested locally for driving under the influence with a minor present in the vehicle) in connection with the 
defendant’s sentencing, upon his plea of guilty to illegal reentry in violation of 8 U.S.C. § 1326. Id. at *1–*4. 
Throughout the opinion, the court expresses an over-arching concern with the fairness of the prosecution in light of 
the uneven enforcement of the immigration laws. See, e.g., id. at *5 (“Defendant appears before this Court, in part, 
because of arguably unequal and arbitrary immigration enforcement in the United States.”); id. at *6–*7 (observing 
that “[h]ad Defendant been arrested in a ‘sanctuary state’ or a ‘sanctuary city,’ local law enforcement likely would 
not have reported him to Homeland Security” and “he would likely not have been indicted” and “would not be 
facing sentencing and/or deportation”);  id. at *39–*40 (noting “an arbitrariness to Defendant’s arrest and criminal 
prosecution” given existence of “‘sanctuary cities’ [where] . . . if an undocumented immigrant was arrested for a 
minor offense, local law enforcement would not automatically notify ICE”); id. at *41 (describing “Defendant’s 
current criminal prosecution and the civil deportation hearing that will undoubtedly follow as a result of this 
criminal proceeding” as “arguably . . . arbitrary and random”).  Consistent with this theme, the court reviewed the 
DAPA program to evaluate “whether it would unjustly and unequally impact this Defendant in light of this Court's 
obligation to avoid sentencing disparities among defendants with similar records who have been found guilty of 
similar conduct,” citing 18 U.S.C. § 3553(a)(6).  Id. at *24; see also id. at *12–*13 (expressing “concern[] that the 
Executive Action might have an impact on this matter, including any subsequent removal or deportation”).  In other 
words, under the rubric of a sentencing factor that sentencing courts are required to consider under 18 U.S.C. § 
3553(a), the Pennsylvania court set out to evaluate whether the DAPA program was applicable to the defendant and, 
if so, whether the consequences of his conviction, including deportation, would amount to an unwarranted 
sentencing disparity because similarly situated defendants could obtain deferred removal.  See 18 U.S.C. § 
3553(a)(6)(requiring sentencing court, “in determining the particular sentence to be imposed,” to consider “the need 
to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty of 
similar conduct”). 

The Pennsylvania court ultimately determined that the DAPA program was not applicable to the defendant 
for two reasons: first, the court opined that the DAPA program “is unconstitutional,” id. at *33, *58;  and, second, 
even if the DAPA program were constitutional, the court made critical factual findings that the defendant did not 
meet the eligibility criteria for DAPA’s deferred action, id. at *45 (“The bottom line for this Defendant is that . . . he 
does not fall into any newly created or expanded deferment category . . . .”); id. at *57 (“this Defendant is possibly 
not entitled to the deferred action status that would enable him to defer deportation”).  Despite the defendant’s lack 
(or “possible[]” lack) of eligibility for the DAPA program, the court viewed the defendant as “more ‘family’ than 
‘felon,’” id. at *45, *58, due to his “close bond with his brother,” who resided in the United States, id. at *57–*58, 
prompting the court to give the defendant the opportunity to withdraw his guilty plea or proceed to sentencing, id. at 
*59.  
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to resolve this case, the Court outlines several of these obstacles.  First, with respect to the 

plaintiff’s likelihood of success on the merits, the challenged deferred action programs continue 

a longstanding practice of enforcement discretion regarding the Nation’s immigration laws.  

Such discretion is conferred by statute, see 6 U.S.C. § 202(5); 8 U.S.C. § 1103(a)(3), and the 

manner of its exercise through deferred action on removal has been endorsed by Congress, see, 

e.g., 8 U.S.C. § 1227(d)(2).  Thus, the deferred action programs are consistent with, rather than 

contrary to, congressional policy.  See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 

635 (1952) (Jackson, J. concurring).  

In addition, although the challenged deferred action programs represent a large class-

based program, such breadth does not push the programs over the line from the faithful execution 

of the law to the unconstitutional rewriting of the law for the following reason:  The programs 

                                                                                                                                                             
While fully respectful of the concern animating this decision, which focused on the fairness of the 

prosecution and guilty plea of the defendant for the crime of illegal reentry, this Court does not find the reasoning 
persuasive for at least three reasons. First, most notably, the Pennsylvania court’s consideration of the 
constitutionality of the DAPA program flies in the face of the “‘well-established principle governing the prudent 
exercise of [a] [c]ourt’s jurisdiction that normally [a] [c]ourt will not decide a constitutional question if there is some 
other ground upon which to dispose of the case.’”  Northwest Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 
193, 206 (2009) (quoting Escambia County v. McMillan, 466 U.S. 48, 51 (1984) (per curiam)); see also United 
States v. Thomas, 572 F.3d 945, 952 (D.C. Cir. 2009) (Ginsburg J., concurring).  Thus, the Pennsylvania court 
appears to have put the proverbial “cart before the horse” since finding the defendant likely ineligible for the DAPA 
program made consideration of the program’s constitutionality unnecessary.  Second, the purported basis for the 
Pennsylvania court’s consideration of the DAPA program was to avoid unwarranted sentencing disparities, as 
required by 18 U.S.C. § 3553(a)(6).  Yet, the DAPA program has no bearing on the sentence imposed by the 
Pennsylvania court since, as the Supreme Court has made clear, “[r]emoval is a civil, not criminal, matter.” Arizona, 
132 S. Ct. at 2499.  To the extent that the Pennsylvania court was focused on the defendant’s likely deportation 
following the imposition of the sentence, this collateral consequence could not result in an unwarranted disparity 
since the defendant’s likely ineligibility for DAPA means that the defendant was not similarly situated to persons 
who are eligible.  Finally, even if the Pennsylvania court’s concern were correct that the defendant was subject to 
potentially unequal enforcement of a criminal statute and faced prosecution in the Western District of Pennsylvania 
when he was unlikely to face prosecution in other districts, such enforcement disparities are inherent in prosecutorial 
discretion and have no bearing on the analysis under § 3553(a)(6), which requires consideration of sentence 
disparities among similarly situated defendants convicted of the same offense in federal court, not enforcement 
disparities.  Accord United States v. Washington, 670 F.3d 1321, 1327 (D.C. Cir. 2012) (“U.S. Attorney's lawful 
exercise of discretion in bringing a federal prosecution” rather than local prosecution, which may result in different 
sentences, does not  support a departure under § 3553(a)(6)); United States v. Clark, 8 F.3d 839, 842-843 (D.C. Cir. 
1993)(“reject[ing] the claim that the [U.S.] government’s ‘arbitrary use’ of its discretion to indict defendants under 
either federal or D.C. law could be a mitigating circumstance within the meaning of § 3553(b)” or was appropriate 
to consider in exercise of district court’s authority to avoid unwarranted sentencing disparities under § 3553(a)(6)). 
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still retain provisions for meaningful case-by-case review.13 See 2014 Guidance Memorandum at 

4 (requiring that a DAPA applicant present “no other factors that, in the exercise of discretion, 

make[] the grant of deferred action inappropriate”).  This case-by-case decisionmaking 

reinforces the conclusion that the challenged programs amount only to the valid exercise of 

prosecutorial discretion and reflect the reality that “an agency decision not to enforce often 

involves a complicated balancing of a number of factors which are peculiarly within its 

expertise.”  Heckler v. Chaney, 470 U.S. 821, 831 (1985).   

Finally, the challenged deferred action programs merely provide guidance to immigration 

officials in the exercise of their official duties.  This helps to ensure that the exercise of deferred 

action is not arbitrary and capricious, as might be the case if the executive branch offered no 

guidance to enforcement officials.  It would make little sense for a Court to strike down as 

arbitrary and capricious guidelines that help ensure that the Nation’s immigration enforcement is 

not arbitrary but rather reflective of congressionally-directed priorities.14   

                                                 
13 Statistics provided by the defendants reflect that such case-by-case review is in operation.  As of December 5, 
2014, 36,860 requests for deferred action under DACA were denied and another 42,632 applicants were rejected as 
not eligible.  Defs.’ Mem., Ex. 22 (USCIS, Current Statistics: Deferred Action for Childhood Arrivals:  Pending, 
Receipts, Rejected, Approvals, and Denials (2014)), ECF No. 13-22.       
14 The plaintiff makes three arguments in support of his motion for preliminary injunction based on the 
constitutional principles underlying the separation of powers.  First, the plaintiff argues that the implementation of 
the challenged programs would use significantly all of the funds appropriated by Congress for immigration 
enforcement thereby frustrating the will of Congress.  See Hrg. Tr. at 16–17; Pl.’s Mot. at 20.  This is not so.  “[T]he 
costs of administering the proposed program would be borne almost entirely by USCIS through the collection of 
application fees.”  OLC Opinion at 27; 2014 Guidance Memorandum at 5 (“Applicants will pay the work 
authorization and biometrics fees, which currently amount to $465.”). Should Congress disagree with the 
enforcement priorities set out by DHS in the challenged policies, Congress has the ability to appropriate funds solely 
for removal and the President cannot refuse to expend funds appropriated by Congress.  See Train v. City of New 
York, 420 U.S. 35 (1975).  Second, the plaintiff argues that the challenged deferred action programs violate INS v. 
Chadha, 462 U.S. 919 (1983), because the programs amount to unlawful legislation and/or rulemaking.  Pl.’s Mot. 
at 20.  This argument also misses the mark.  Congress has delegated authority to DHS to establish priorities for the 
enforcement of the nation’s immigration laws, see 6 U.S.C. 202(5), and, as Chadha recognizes, DHS is acting in an 
Article II enforcement capacity when determining issues of deportation.  See Chadha, 462 U.S. at 953 n.16.  Third, 
the plaintiff contends that the challenged deferred action programs violate the non-delegation doctrine.  Pl.’s Mot. at 
17.  Yet, a finding of excessive delegation of authority is extremely rare, given the low threshold that legislation 
must meet to overcome a non-delegation doctrine claim.  See United States v. Ross, 778 F. Supp. 2d 13, 26 (D.D.C. 
2011) (“[o]nly twice in [the Supreme Court’s] history, and not since 1935, has [it] invalidated a statute on the 
ground of excessive delegation of legislative authority”) (citations and quotations omitted).  The Supreme Court has 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

JOSEPH M. ARPAIO, Sheriff, Maricopa 
County, Arizona,  
 

Plaintiff, 
 
v. 

 
BARACK OBAMA, in his individual and 
professional capacity as President, United 
States of America, et al.,  
 

Defendants. 

 
 
 
Civil Action No. 14-1966 (BAH) 
 
Judge Beryl A. Howell 

 
ORDER  

 Upon consideration of the defendants’ motion to dismiss for lack of subject matter 

jurisdiction, ECF Nos. 13, 15, and the plaintiff’s motion for preliminary injunction, ECF No. 7, 

the related legal memoranda in support and in opposition, the declarations attached thereto, and 

the entire record herein, for the reasons set forth in the accompanying Memorandum Opinion, it 

is hereby     

ORDERED that, because the Court lacks subject matter jurisdiction over this matter, the 

defendants’ motion to dismiss is GRANTED; and it is further 

ORDERED that the plaintiff’s motion for preliminary injunction is DENIED;1 and it is 

further 

 

 

 

 

 

                                                           
1 The plaintiff’s motion for a preliminary injunction docketed at ECF No. 6 is DENIED as moot.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  

JOSEPH ARPAIO, 
 
                                                     Plaintiff,                    
 
                  v. 
 
BARACK OBAMA, ET AL. 
 
 
                                                   Defendants. 

 
 
 
 
 
 

             Case 1:14-cv-01966 

  
 

NOTICE OF APPEAL 
 
 

 NOTICE is hereby given that Plaintiff Joseph Arpaio appeals to the U.S. Court of 

Appeals for the District of Columbia Circuit from the Memorandum Opinion and Order of this 

Court entered on December 23, 2014 (Docket Nos. 23, 24)(Exhibits 1, 2), which granted 

Defendants’ Motion to Dismiss, dismissed all claims, and denied Plaintiff’s Motion for 

Preliminary Injunction; and all other orders and rulings adverse to Plaintiff in this case. 

Dated: December 23, 2014 

Respectfully submitted, 
 
 

        /s/ Larry Klayman   
      Larry Klayman, Esq.  
      D.C. Bar No. 334581 
      Klayman Law Firm 
      2020 Pennsylvania Ave. NW, Suite 345 
      Washington, DC 20006 
      Tel: (310) 595-0800 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 23rd day of December, 2014 a true and correct copy of 
the foregoing Notice of Appeal (Civil Action Nos. 14-cv-1966) was submitted electronically to 
the District Court for the District of Columbia and served via CM/ECF upon the following:

ADAM D. KIRSCHNER 
Trial Attorney 
Civil Division, Federal Programs Branch 
U.S. Department of Justice 
P.O. Box 883 
Washington, D.C. 20044 
Tel.: (202) 353-9265 
Fax: (202) 616-8470 
Adam.Kirschner@usdoj.gov 
Attorney for Defendants 

Respectfully submitted, 

  /s/ Larry Klayman
Larry Klayman, Esq.  
D.C. Bar No. 334581 
2020 Pennsylvania Ave. NW, Suite 345 
Washington, DC 20006 
Tel: (310) 595-0800 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 29th day of January, 2015 a true and correct copy of the 
foregoing was submitted electronically to the U.S. Court of Appeals for the District of Columbia 
Circuit and served via CM/ECF electronic service upon the following:   

Scott R. McIntosh, Esq.  
Jeffrey Clair, Esq.  
William Havemann, Esq.  
U.S. DEPARTMENT OF JUSTICE  
Civil Division, Appellate Staff  
950 Pennsylvania Avenue, N.W.  Room 7259 
Washington, D.C. 20530-0001  
Scott.McIntosh@usdoj.gov  
Jeffrey.Clair@usdoj.gov  
William.E.Havemann@usdoj.gov 

Attorneys for Defendants-Appellees 

Respectfully submitted, 

/s/ Larry Klayman 
Larry Klayman, Esq.  
D.C. Bar No. 334581  
Freedom Watch, Inc.  
2020 Pennsylvania Avenue N.W., Suite 345 
Washington, D.C. 20006  
Tel: (310) 595-0800 
Email: leklayman@gmail.com 

Attorney for Plaintiff-Appellant 
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